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in contrast is only 6.9%. Between 2000 and 2012, the
percentage of the poor population in Ferguson doubled.
The poor were growing poorer. In 2013, before Michael’s
death, four hundred and eighty African-Americans were
arrested by city police for offenses, compared to thirty-six
whites, by a police force of fifty-three officers, only three
of whom were black. Minorities were alienated from the
law that was supposed to protect them. What resulted
awaited only a time and place, foretold in the words of
one Kohta Hirano: “Man cries, tears dry up and run out.
So he becomes a devil, reduced to a monster.”

On Behalf of
the Publisher
By James T. Walker
President, Friends of the
Rupert J. Smith Law Library

In general, the great can protect themselves,
but the poor and humble require the arm and
shield of the law. – Andrew Jackson, Letter to
John Quincy Adams, August 26, 1821

Those who run riot are not to be excused by circumstance.
But listen carefully. When hope dies, it means the law
fails in a very fundamental way: “If one really wishes to
know how justice is administered in a country, one does
not question the policeman, the lawyers, the judges, or the
protected members of the middle class. One goes to the
unprotected –those, precisely, who need law’s protection
most –and listen to their testimony.” James Baldwin, The
Price of the Ticket. Those who are most invisible in
society, bereft of resources, the powerless, those with the
least influence are the most influential judges of whether
the law is successful or not, and may impose a terrible
penalty for its failure: “Where justice is denied, where
poverty is enforced, where ignorance prevails, and where
any one class is made to feel that society is an organized
conspiracy to oppress, rob and degrade them, neither
persons nor property will be safe.” Frederick Douglas.

A

ugust 12, 2014. Perhaps it is not a day that most
other Americans will remember as they remember
September 11, 2001, but the people of Ferguson, Missouri
will probably remember it. They will know it as the day
Michael Brown died. Exactly what happened on that day
remains to be determined. Blame remains to be allocated.
Judgment awaits a formal, deliberative process. All that is
known with certainty is that a teenager died at the hands
of a policeman. But, it is a safe bet the people of Ferguson
will remember.
They will remember because of what happened next. It
could have been a private tragedy. In the scheme of events
it did not rank high. People die every day. The family is
torn. If the facts warrant, a lawsuit is filed. There may be a
recovery. Life goes on. The death of Michael Brown could
have passed largely unnoticed and unremarked beyond
the confines of his family, the circle of those who knew
and loved Michael Brown. But the whole world knows
what happened next. His death was no private tragedy.
Instead, crowds in the street raged and seethed with anger,
as police and protesters battled back and forth, week after
week. Questions of race, justice, inequality, fundamental
values and public policy all came under scrutiny in heated
debate as the summer drew to a close.

It doesn’t have to be that way. The law is better than that. If
it is so often imperfectly executed, the law is nevertheless
an idealization of aspiration for a better life, where
values of equal treatment and equal access are honored,
and find expression as the goal for how people strive to
live. For instance, the Oxford English Dictionary (2nd
ed.), at twenty volumes the most extensive dictionary
in the world, offers this definition of the word “justice”:
“Conformity (of an action or thing) to moral right, or to
reason, truth, or fact; rightfulness; fairness, correctness;
propriety.” Seen in this light, justice basically comes
down to doing the right thing by people, and law provides
a means for building lives and a sense of community.

Why? What made this different? It is important to know
so that maybe another such episode can be prevented.
Perhaps, there was excessive force, a bad cop. That’s not
yet conclusively established. But suppose so? It happens.
Prolonged rioting normally doesn’t ensue as a result. The
mere incident itself seems an unlikely catalyst for the
explosion that continued to feed on itself as this one did.
A clue may be found in the despair of his mother, Lesley
McSpadden, “Do you know how hard it was for me to get
him to stay in school and graduate? You know how many
black men graduate? Not many. Because you bring them
down to this type of level, where they feel like they don’t
got nothing to live for anyway.” Normandy High, where
Michael Brown went to school, lost its accreditation in
2012. Forty percent of its teachers were subsequently
fired. The educational system there was wretched. The
black unemployment rate in the St. Louis Metro area,
including Ferguson, is 19.6%. White unemployment
4

Michael Brown

continued from page 4

a free talk open to the public entitled “Post Conviction
Relief –A Second Chance for the Fortunate” and on
October 30th, attorney Steve Hoskins conducted a free
CLE presentation in the library on marketing and ethics.

On Behalf of the Publisher
A good example of this was discussed by our Diamond
Litty, Public Defender for the Nineteenth Circuit, in the
2014 March/April issue of Friendly Passages, in an
overview of several diversion programs, Drug Court and
Mental Health Court, the missions of which, she stated,
are to reduce “… recidivism by delivering treatment and
rehabilitation programs as an alternative to incarceration.”
Pg. 8. It was noted that Drug Court provides individuals
with “the freedom to seek employment, and work, while
receiving additional counseling treatment and support.”
Ms. Litty reported that in 2013, 199 people graduated
with a success rate of 73%, incidentally saving two
million dollars that would have otherwise been required
to incarcerate them. Of Mental Health Court she wrote,
“The Mental Health Court Team delivers a continuous
therapeutic setting, focusing on improving the overall
quality of life, and promoting independent living for
individuals whose criminal conduct is rooted in mental
health conditions. By doing so, between 86% and 91% of
the Mental Health Court clients are leading a crime-free
life and are working toward re-establishing a satisfying
way of life.” Pg. 9.

Fergusons don’t need to happen. Mark Twain warned,
“No country can be well governed unless its citizens as
a body keep religiously before their minds that they are
the guardians of the law, and that the law officers are only
the machinery for its execution, nothing more.” When
people understand that the law is there to help them, to
serve and not to oppress, to act as guarantor, protector
and facilitator of rights enjoyed by all, they then jealously
take up their role as guardians of such law, so that none
may be permitted to detract from the bright vision so
famously declared in the Declaration of Independence:
“We hold these truths to be self-evident, that all men are
created equal, that they are endowed by their Creator with
certain unalienable Rights, that among these are Life,
Liberty and the pursuit of Happiness. …” That dream is
as alive today as it was in 1776. People ask only that it
be shared equally with all. Thank you for your support.

Cryptoquote

She described another such diversion program in the
2014 July/August issue of Passages, Veterans Court,
established by Fla. Stat. sec. 948.08(7), under which
military veterans charged with a crime, who suffer from
service-related issues of mental illness, substance abuse
or traumatic brain injury may be diverted out of the
criminal justice system and into therapeutic treatment
settings, where they may find mentors to assist with “peer
support, housing, employment linkages, job training,
education, transportation, disability compensation claims,
discharge status and other linkages available at the local
state and federal level.” Pg. 16. This is law at its finest,
a constructive force for promoting the very best that lies
within each of us.
County law libraries fall squarely within this tradition.
Law libraries exist to empower every resident, regardless
of his or her station in life. Libraries arm each with easy,
unlimited access to statutes, cases, encyclopedias, horn
books and sample forms. Trained librarians are there to
explain use of the material, show how to find it, walk
the patron through the process of identifying a statute,
learning how the courts apply it, determining whether the
law on that subject remains valid or was changed. Law
libraries are society’s promise to its citizens that the law is
there to protect and serve their interest, a shield against the
insults of an uncertain world. Though useful to lawyers,
their greatest value is to the general public which, in the
case of the RJS Law Library, represented 73% of the total
user base in 2013, with doors open seven days a week.
They educate both the public and bar with seminars and
lectures. This past October 16th, for instance, the RJS
Law Library hosted attorney David Lamos, who gave

More LIVE CLE programs at the Law Library!
Harold Melville will close the Law Library’s 2014CLE
Program with “Handling & Management of Discovery Disputes.” The program is scheduled on Friday
December 12th at noon and will be presented in the
law library’s large conference room.The program is
free and attendees will earn one CLE credit.
This is a good opportunity to thank Jim Walker. He
has planned and coordinated each of the programs in
2014. He’s done a great job creating an itinerary, given by great speakers, that has met so many people’s
needs.

This just in...
2015 Law Day Theme: Magna Carta;
The Symbol of Freedom Under Law.
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Reflections on Changes in Family Practice

M
By The Hon. F. Shields
McManus, Circuit Judge

Can family law practice change for the better?

ore than one issue of The Florida Bar News has published letters from lawyers
protesting that The Florida Bar is bent on putting lawyers out of business. The
examples of this perceived attack on practitioners are the Family Law Forms and the
opening of e-filing to non-lawyers. Neither of these were directed by The Florida Bar, by the
way, but originated from the Florida Supreme Court and Florida Courts E-filing Authority. The
Florida Supreme Court has recognized the risks attendant to the forms and balanced the need for
easier access to the courts with protecting the public from misuse of forms. See, for example, In
re: Petition for Approval of Forms Pursuant to Rule 10-1.1(b) of the Rule Regulating the Florida
Bar – Stepparent Adoption Forms, 613 So.2d 900 (Fla. 1992). Nevertheless, these changes in the
practice of law and others have created competition for lawyers.
From the bench, I observe that motions to withdraw are heard almost daily in family court and
a substantial portion of family litigants are unrepresented for part or all of their litigation. Most
people say the reason for this is their inability to pay attorney’s fees.
Thus assisting pro se litigants is necessary for the function of the courts. Legal forms are provided
online for free, and case managers are hired by the court to assist pro se litigants in filing the
necessary forms. The case managers monitor the filings in pro se matters and draft orders for
the judge requiring that certain forms such as financial affidavits, U.C.C.J.E.A. Affidavits, and
parenting plans be filed. The need to assist the Court in managing pro se litigation followed the
increase of pro se litigation. It did not cause pro se litigation.
Appearances by unrepresented litigants has increased dramatically in the last four decades.
At the same time, the number of Florida Bar members has grown from about 15,000 to nearly
100,000. No doubt it is increasingly difficult for family court litigators to obtain paying clients,
not that family practice was ever easy or lucrative for most lawyers.
My recollection of family practice in the 1970’s was of very modest fees and difficult clients.
But most litigants did have lawyers. In 1972, the local fee schedule was $350.00 for an
uncontested divorce, and $500.00 fixed fee for a contested divorce. Five hundred dollars was
about three week’s take-home pay for a first year lawyer here. Hourly billing was less common
back then. Human nature hasn’t changed, however. Some clients would change lawyers in
protracted litigation. But this was the exception. It was not routine for lawyers to withdraw or
be discharged by the client. Lawyers looked askance at lawyers who withdrew or were “fired”. I
still find it discomforting.
This frequent withdrawal by counsel is regrettable not only because it reflects poorly on lawyers,
but it means I may be hearing a trial conducted by unrepresented parties who will not present
necessary evidence and make well-informed requests for relief. As a result, I may not be able to
render a final judgment that provides the best possible parenting plan, the proper calculation of
support, or an equitable division of assets. And rarely will the needy party prove a claim for the
attorney’s fees he or she did incur.
In 1972, law firms were heavily dependent on staff. Even a small firm would have at least one
secretary for each lawyer and busy firms would have typing pools with two shifts. Secretaries
took dictation by shorthand. Paralegals, however, were largely non-existent. Billing for staff time
was unethical. There were no computers. Everything was manual. The IBM Selectric typewriter
with a magnetic card (and no screen) was the newest technology. The photocopiers which made
copies of very poor quality on special paper were a new technology, too. Many lawyers used
carbon paper between three sheets of paper as the method to make multiple copies. Thus “cc” to
a person meant “carbon copy.” One mistake in typing a will or a pleading required the secretary
to start over. Mimeograph machines were used for large copy jobs. No fax machines existed.
Telephones were basic. Long distance fees were charged from Fort Pierce to Stuart. There was
little spent on advertising and marketing.
continued on page 7
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continued from page 6

in determining reasonable fees. The time required is only
a part of one of those factors. Rule 12.040, Family Law
Rules, provides a means for an attorney to limit the scope
of representation from the outset. Few lawyers are taking
the opportunity to provide limited services for a fixed
fee. Doing that consistently probably requires a new
model of practice and marketing. For example, could
one offer counseling and form preparation without court
appearances? Or perhaps the converse, offering to appear
in court for a pro se litigant? The assistance at trial by
any lawyer knowledgeable in family law and the rules of
evidence would be of immense value to any pro se litigant
and a great help to the court. A lawyer may not get rich
in such a practice, but a good living could be had. Who
knows? An entrepreneurial lawyer might even develop a
franchise of family law walk-in clinics.

Reflections on Changes in Family Practice
The statutes and the rules have changed, too. For example,
in 1972, Section 61.13, Florida Statutes, provided for
“custody and visitation rights” and provided that “the
father of the child shall be given the same consideration as
the mother.” The only guidelines were “the best interests
of the child.” No specific factors were mentioned. “The
Uniform Child Custody Jurisdiction Act” was inserted
in 1975. “Shared parental responsibility” and “primary
physical residence” were inserted in 1982. As Chapter
61 evolved, it also expanded. The practice of family law
was further enhanced by the development of alternative
dispute resolution (mediation) and by the creation of
Family Law Rules of Procedure in 1995, and the Family
Law Forms. Statutory schemes have also expanded
greatly to address social change for issues of unmarried
parents, child support enforcement, and injunctions for
protection from violence.

The Florida Bar leadership has recognized that lawyers
are experiencing stress from competition and market
changes. A group of special committees has been
organized. They are called The Vision 2016 Commission.
It is performing an in-depth review of four areas that
will impact the future practice of law in Florida: legal
education, technology, bar admission, and access to legal
services. Hopefully, this will assist lawyers and clients in
reducing the number of pro se litigants. If so, lawyers will
have more clients and more litigants will have lawyers.
This will improve the administration of justice. As was
also written in a letter in The Florida Bar News, a pro se
litigant who simply fills in a Family Law Form has not
the same access to justice as a litigant represented by a
lawyer. I am hopeful that family practice will improve for
the better.

Case law also modified family law, sometimes provoking
statutory changes. For example, increased awareness
of gender equity led to evolution of “special equity”
and alimony in the 1970’s. See Ball v. Ball, 335 So.2d
5 (Fla. 1976); Canakaris v. Canakaris, 382 So. 2d 1197
(Fla. 1980); and Brown v. Brown, 429 So.2d 846 (Fla. 4th
DCA 1983). This evolved into “equitable distribution.”
Tronconi v. Tronconi, 466 So.2d 203 (Fla. 1985). The
enactment of Section 61.075, Equitable Distribution,
followed in 1988.
Thus family law has significantly evolved and grown in
40 years. At the same time, the lawyers and judges have
been given more guidance. In the 1970’s most trials were
less than a day and the evidence was sparse. Discovery
was not extensive. The court had limited guidance from
the statutes. Usually the mother was awarded custody and
child support and often permanent alimony. Assets were
sometimes distributed as alimony. There was no formula
for calculating child support. As the law has become
more defined, the lawyer has been better prepared with
the necessary proofs and more informed to reliably advise
the client on the likely outcome. Through the application
of these detailed statutes, rules and forms, family law
practice can be better organized and standardized.

Judge F. Shields McManus is a Nineteenth Judicial Circuit
Court Judge appointed in 2007 and elected in 2010. Since
then he has been assigned to many divisions and has a broad
judicial experience. Judge McManus is a graduate of FSU
and FSU College of Law. He is active in the legal community
and has sat on several boards and served as president. Additionally, Judge McManus is active in educational, charitable
and civic organizations in Stuart and Martin Counties.

In the recent decades, although fees for uncontested
matters are much cheaper, fees have increased greatly
for routine family litigation between people of modest
means. Lawyers are pricing themselves out of the
middle-class litigation market. Yet this has happened
while productivity has been greatly improved by the new
technology. Lawyers need to harness the technology to
be more competitive.
Lawyers also need to be creative about structuring services
to allow for affordable fees. Simply billing everything
by the hour will need to change. Rule 4-1.5, Rules of
Professional Conduct, lists eight factors to be considered

Come To The Next Friend’s Meeting
Please come join your Friends at the next
meeting at the Rupert J. Smith Law Library.
For the date and time of the next meeting, call the
library at 772-462-2370.
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Slander of Title:
The Challenges of
Lis Pendens as a Lien
on Real Property

and the ways in which other districts have examined
and interpreted it’s use and misuse. Part IV will look to
proposing a solution that strikes a balance between the
utility of filing a Notice of Lis Pendens and preventing its
malicious misuse.

Part 1 of 3

I.

By Leonard D. Pertnoy
Endnotes for this article may be found in the online edition
of “Friendly Passages” at:www.rjslawlibrary.org

Lis Pendens, Latin for “pending lawsuit,” arose in the
common law from the proposition that nothing should
change during the pendency of an action.10 Lis pendens is
commonly used in litigation involving ownership of and
rights in real estate. The primary purpose of Lis Pendens
is to promote final judgments and make the courts more
efficient.11

I

n 1975, the Procaccis1 filed an action to establish the
existence of an easement over the property of the
Zaccos. Although not required to do so, the plaintiffs
filed a Notice of Lis Pendens concurrently with the action,
pursuant to F.S. 48.23(1)(a).2 The defendants prevailed
in both the trial court and on appeal and subsequently
filed a two count complaint against the Procaccis alleging
Slander of Title and Tortious Interference of Contract on
the grounds that the Notice of Lis Pendens was improperly
and maliciously filed. The Procaccis, defendants in this
suit, filed a motion to dismiss, which was denied, and
summary judgment was entered in favor of the plaintiffs.3
I was the trial attorney and litigated the case against Gary
Brooks of Williams, Salomon, Kansler, Damian Wensler
& Brooks.

This end is achieved by conclusively binding
one who obtains an interest in the property
during the pendency of a suit affecting it to
the result of that litigation as if he had been a
party from the outset. In this respect the filing
of lis pendens notice is designed to protect a
plaintiff from third persons who might acquire,
during the pendency of litigation, interest in the
subject matter of the litigation such as would
preclude the court from granting the plaintiff
the requested relief.12

An appeal was taken in the 4th DCA,4 wherein the court
found that the Notice of Lis Pendens was absolutely
privileged and reversed the order of summary judgment
and remanded the case with instructions to grant the
defendants/appellants motion to dismiss.5 The District
court of Appeals held that a properly filed Notice of Lis
Pendens has no existence beyond the pleadings of the
case and is therefore afforded the same absolute judicial
privilege as the pleadings.6

A secondary purpose of the doctrine is to notify potential
purchasers that the property is tied up in a legal action and
that they may be bound by the outcome.13
Common law did not require that a person have actual
notice of the litigation, but assumed that people monitored
the courts and that therefore the fact that a case was
before the courts was sufficient notice.14 The scope of lis
pendens was later modified to apply only if the property
was located within the jurisdiction that was hearing the
case, thus alleviating the burden of searching dockets
throughout the state.15

Contrary to this finding, other district court opinions
differ with the 4th DCA. In Bothmann v. Harrington7 the
3rd DCA held that if the filing of a Notice of Lis Pendens
was both wrongful and intentional then it could form the
basis of an action for Slander of Title, asserting that the
judicial privilege was conditional, rather than absolute.8
An appeal sought to ask the Florida Supreme Court to
clarify, however Certiorari was not granted.9 The issue
remains unresolved in Florida and forms the basis for this
article.
Part I of this article will briefly outline the history of
Lis Pendens as it arose from common law and discuss
the possible purposes of filing a Notice of Lis Pendens.
Part II will review the 1975 case of Procacci v. Zacco
as it established the absolute privilege of Notices of Lis
Pendens in the 4th DCA with regards to Slander of Title.
Part III will examine the filing of a Notice of Lis Pendens
as it relates to Slander of Title beyond Procacci v. Zacco,

A History of Lis Pendens

Currently, most states have codified the doctrine of lis
pendens into statutes less harsh than the common law
notice requirement, most of which require a separate
notice to be filed with the clerk of circuit court.16 Florida
Statute 48.23(1)(a) provides that an action in any state or
federal court only operates as a lis pendens if the notice is
recorded in the official records of the county in which the
property is located and such notice has not expired, been
withdrawn or discharged.17

8

Florida Statute further refines lis pendens by distinguishing
between actions founded on a duly recorded instrument or
on a construction lien as defined
continued on page 9

continued from page 8
the lawsuit.’”29 A fair nexus requires a good faith and
verifiable claim30 which is more than simply pleading a
theoretical nexus.31 If the lawsuit can be resolved, and
complete relief granted to the plaintiff, without affecting
the title to the property referenced in the lis pendens then
the lis pendens is not authorized.32 However, the plaintiff
is not required to show a substantial likelihood of success
on the merits.33

Slander of Title:
by part I of chapter 713 of the Florida Statutes and those
which are not.18 In an action based upon a duly recorded
document (e.g., deed, construction lien, recorded lease,
option purchase agreement) lis pendens is maintained
as a matter of right for the duration of the action, unless
the relief sought is not disclosed in the pending pleading,
in which case lis pendens expires one year from the
commencement of the action.19 The court may extend
the time of expiration on reasonable notice and for good
cause in such terms as justice requires.20

Fair nexus may be established at an evidentiary hearing
where the court evaluates the facts and determines
whether to discharge or uphold the notice of lis pendens
as well as whether or not to require the proponent to post a
bond for potential damages if the lis pendens proves to be
invalid.34 A trial court is authorized to require the posting
of a bond because a notice of lis pendens “will often
prevent the property holder from selling or mortgaging the
property.”35 The bond protects the property owners as the
notice of lis pendens protects the plaintiffs and potential
third parties.36 The amount of the bond should reflect the
amount of potential damages which the property-holder
defendant demonstrates will likely result if it is later
determined that the notice of lis pendens was unjustified,
and may include attorney’s fees.37

Lis pendens in cases where the action is not based upon
a recorded instrument is more restrictive than in cases
where there is a duly recorded document. In these
cases the court may discharge lis pendens as they would
injunctions21 or require the party who filed the lis pendens
to post a bond covering damages likely to result if the lis
pendens is unjustified, as “a lis pendens places a cloud
on the title that did not previously exist if not based on a
recorded instrument.”22
Procedurally, a Notice of Lis Pendens must contain the
names of the parties, the time of institution of the action,
the name of the court in which it is pending, a description
of the property involved or affected and a statement of the
relief sought as to the property.23 To support a lis pendens,
the burden of proof of establishing a fair nexus between
the ownership of the property and the dispute embodied in
the lawsuit falls onto the proponent of the lis pendens.24 A
lis pendens is not an appropriate instrument for recoveries
in actions for money judgments nor can it be based upon a
lien which may result after judgment.25

Where there is no fair nexus between the claim and the
property the filing of a notice of lis pendens is improper
in a substantive sense.38 Improper or wrongful filing of a
notice of lis pendens can include actions solely for money
judgments, actions where the lis pendens is based upon a
lien on the property which may result after a judgment, or
actions where the lis pendens is filed for wrongful purpose
altogether.39 Numerous courts have recognized the
potential for serious abuse of the lis pendens process by
“providing unscrupulous plaintiffs with a powerful lever
to force the settlement of groundless or malicious suits.”40
Wrongful filing of lis pendens has been associated with
harassment, extortion and malicious prosecution as well
as with slander of title.41

Although intended to be nothing more than a notice of a
pending lawsuit involving real property, the filing of a lis
pendens has become an important weapon in a real estate
litigator’s arsenal. For practical purposes, it is virtually
impossible to sell or mortgage property subject to a lis
pendens because the interest of the purchaser or mortgagee
is subject to the eventual outcome of the lawsuit. This
gives the recording party enormous leverage.

II.

continued on page 12

The clearest illustrations of proper use of lis pendens
occur in actions where the plaintiff is asserting a claim
to the title of real estate under a deed or a mortgage.26 In
Florida, if the claim is based upon a duly recorded legal
instrument concerning the property in the lis pendens,
then the presumption is that the lis pendens is proper.27
If, however, there is no document, or the document has
never been recorded, then the burden of proof lies with
the plaintiff to prove a fair nexus between the dispute and
the notice of lis pendens.28
“A court must dissolve a lis pendens that is based on an
unrecorded document unless the proponent ‘establish[es]
a fair nexus between the apparent legal or equitable
ownership of the property and the dispute embodied in

Lis Pendens and Absolute Privilege: Procacci

Cryptoquote
CHBRMVE TMNN XJR WE BEUOED HXRMN
RGJBE TGJ IUE HXIQQEVRED IUE IB JHRUIKED IB RGJBE TGJ IUE.” - WEXCIPMX QUIXSNMX
For the impatient, e-mail your answer to:

nora@rjslawlibrary.org for confirmation. For the patient,
the decoded quote will appear in the next issue.
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Nice While It Lasted:
Demise Of Business
Method Patents

However, the Court came to a different conclusion in
Diamond v. Diehr, 450 U.S. 175 (1981). This decision
addressed the patent eligibility of a method that included a
computer algorithm to significantly upgrade a method for
processing rubber. The Court distinguished Gottshalk and
Flook by observing that (i) the Diehr algorithm comprised
only a small portion of the method and (ii) the inclusion
of an algorithm per se did not result in patent-ineligibility.
Furthermore, use of the algorithm by third persons was
not pre-empted by the patent, because it was only owned
within a narrow technical application.

By Adrienne Naumann
Introduction

W

ith CLS Bank International v. Alice Corporation
PTY., Ltd., 573 U.S. ____, 82 L.Ed.2d 296
(2014), the Supreme Court resolved patent
eligibility of computer implemented business methods.
The result is that CLS has significantly restricted
eligibility of business procedures to those which include
innovative computer apparatus.

Based upon these decisions, lower federal courts
continued to refine criteria for patent eligibility of
computer related inventions. These criteria included the
following: mental steps test, physical transformation of
tangible subject matter, implementation by machine, preemption of a natural law or abstract idea, and insignificant
post- and pre-solution activity. In particular, the mental
steps test was implemented to determine whether an
invention was primarily an abstract idea.

To begin the CLS story, there are four statutory categories
for new patent eligible subject matter in the patent
statute: machines, compositions of matter, articles of
manufacture, and processes. However, there are also wellsettled judicially created exceptions to these categories,
which are:

These tests apparently remain viable for computer
related inventions that are not generically associated with
abstract concepts, natural phenomena, or laws of nature.
For example, in Digitech Image Technologies, LLC v.
Electronics for Imaging, Inc. et al 758 F.3d 1344, (Fed.
Cir. July 11, 2014) the court addressed patent eligibility
of a method for creating a device profile within a digital
imaging processing system. The court applied the
tangible subject matter test to characterize data sets that
transformed color and space. The court first observed that
for all statutory categories except processes, there must be
some tangible component for patent eligibility. The court
then observed that disputed data in its non-physical form
was properly characterized as intangible information.
Because of this intangible nature the court concluded that
it was not patent eligible. The court also concluded that
the related process consisted of a mathematical formula
without a specific implementing apparatus, and therefore
the process was also not patent eligible.

1. Abstract ideas;
2. Laws of nature; and
3. Natural phenomena.
The goal of patent eligibility criteria is to prevent anyone
from ‘owning’ naturally occurring subject matter and
ideas, and therefore preventing use by third persons.
Nevertheless, everyone recognizes that all inventions
include, even indirectly, laws of nature and abstract
ideas. Consequently, courts must often resolve whether
naturally occurring or abstract subject matter is the sole
innovative component of an invention and therefore not
patent eligible.
Background of patent eligibility jurisprudence
1. Computer related inventions
There are three overlapping patent eligibility inquiries
which are relevant to understanding CLS: computer
related inventions, business methods and medical
diagnostic procedures. The computer related quest began
in the early 1970s with patent eligibility of computer
related inventions per se. Gottshalk v. Benson, 409 U.S.
63 (1972) was the first U.S. Supreme Court decision to
address patent eligibility of a computer implemented
method. The Gottshalk Court held that computer
implementation of the binary mathematic system was not
patent eligible, because the sole innovative component
was an algorithm. In Parker v. Flook, 437 U.S. 584
(1978) the Court similarly concluded that a computer
implemented process for updating an alarm series was not
patent eligible because the process (i) pre-empts use of
the underlying algorithm, and (ii) the algorithm was the
sole innovation of this process.

continued on page 12

Last Issue’s Cryptoquote Answer
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If men were angels, no government would be necessary. – James Madison
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Under this approach, there is an initial determination of
whether the subject matter is primarily an abstract idea,
law of nature, or natural phenomenon. The Court found
that the Mayo subject matter was primarily the discovery
of the naturally occurring physiological relationship. This
relationship qualified as a natural phenomenon which,
identically to the abstract economic idea of business
method patents, was never per se patent eligible.

Nice While It Lasted:Demise
Of Business Method Patents
2. Business method patents
During the late 1990s, the Federal Circuit provided
new criteria for patent eligibility of subject matter that
nominally appeared to be computer related. These cases
differed from those addressed above, because the methods
were not industrial or technical, but instead consisted
of abstract financial methods. State Street Bank & Trust
v. Signature Financial Group, Inc., 149 F.3d 1368, 47
U.S.P.Q.2d 1596 (Fed. Cir. 1998) addressed the patent
eligibility of a computer implemented (i) method and
system to monitor and record financial information for (ii)
partner fund financial services. In State Street Bank the
judges held that no substantive change in tangible subject
matter was necessary, because the process resulted in a
useful, concrete and tangible result. The Federal Circuit
came to the same conclusion in AT&T Corp. v. Excel
Communications, Inc., 172 F.3d 1352, 50 U.S.P. Q.2d
1447 (Fed. Cir.) cert. denied 528 U.S. 946 (1999), and in
which the patented subject matter consisted of a computer
implemented billing system and procedure.

The Court then proceeded with its second analytical
step: Whether the subject matter contained other
innovation in addition to the natural phenomenon. In
Mayo, the Court concluded that the administration of the
pharmaceutical was insignificant generic pre-solution
activity. Furthermore, the reading and interpretation of
the metabolite level were merely generic mental steps,
and so the disputed diagnostic method was held to be not
patent eligible.
CLS International v. Alice Corporation, 573 U.S. __,
82 L.Ed.2d 296 (2014)
Lower court proceedings
Alice’s patent claimed a computerized trading platform
for reducing specific financial risks. When CLS
purportedly implemented this system and process, Alice
brought a patent infringement lawsuit. The federal district
court concluded that this trading platform was not patent
eligible, even though the computer implementation was
described in great detail in the patent. In its per curium
decision the en banc Federal Circuit agreed that the
method and media were not patent eligible because:
(1) the underlying innovation was an abstract business
concept ( 2) additional steps, such as creating a shadow
record, were insignificant pre-solution activity, and (iii)
the addition of generic computer functions to facilitate
performance were not sufficient for patent eligibility.
717 F.3d 1269 (Fed. Circ. 2013). An equally divided
Federal Circuit affirmed that the computer system for
implementing the process was not patent eligible for
similar reasons. Id.

After these two decisions, there began an enormous flood
of U.S. patent applications for what came to be known
as business method patents. These patents generically
consisted of abstract business concepts implemented by
generic computer devices. In fact, in some instances there
was no computer implementation disclosed in the patent,
but instead merely a method or system for a new financial
procedure.
The flood of issued business method patents continued
unabated until 2006. During that year the patent office
administrative court held that a financial method without
computer implementation was not patent eligible,
primarily because of its entirely abstract nature. That
decision was Ex parte Bilski and Warsaw, 2006 WL
5738364, 2006 Pat. App. Lexis 51 (B. P. A. I. March 8,
2006), and it ultimately appeared before the U.S. Supreme
Court in Bilski v. Kappos, 561 U.S. 593 (2010). In its
decision the Court confirmed that a financial method by
itself is merely an abstract idea, and that abstract ideas are
never patent eligible by themselves.

U.S. Supreme Court decision

3. Medical diagnostic method
For similar reasons, the Supreme Court subsequently held
that a medical diagnostic method was not patent eligible in
Mayo Collaborative Services v. Prometheus Laboratories,
Inc., 566 U.S.___, 132 S. Ct. 1289 (2012). The
disputed subject matter was a method for measuring the
concentration of metabolites in blood after administration
of a specific dose of a particular pharmaceutical. The Mayo
Court provided an analytical framework for determining
patent eligibility of an innovation that is primarily an
abstract idea, law of nature or natural phenomenon.
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In Alice Corporation Pty. Ltd. v. CLS Bank International
the Supreme Court came to the same result as the
Federal Circuit by applying its two step analysis of
Mayo Collaborative Service. Under the first step of its
analysis, the Court concluded that the primary underlying
innovation of Alice’s patented subject matter was an
abstract concept for reducing financial risk. Under the
second step of the analysis the Court next addressed
whether Alice’s method, system or media contained any
other substantial innovation that added to the abstract
process. The new feature not present in Bilski was Alice’s
detailed disclosure of the
continued on page 12
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Nice While It Lasted:Demise
Of Business Method Patents
computer implementation of the financial method.
Although the computer features were disclosed in detail,
the Court observed there was nothing novel in the
computer implementation. The Court concluded that
without new technical computer subject matter, Alice’s
abstract financial subject matter was not patent eligible.

Slander of Title:

v. Zacco
In 1975 the Procaccis brought suit against the
Zaccos for an alleged easement they claimed against the
Zacco’s property.42 The property in question had been
owned by the Doan Estate which sold one parcel of land
to an heir of the estate and the adjacent parcel to Phillip’s
Petroleum.43 The dispute arose from the following
language in the deed of sale to Phillips Petroleum:

Final thoughts

“Subject to an Easement for road right-of-way
over the South 25 feet of the North 235 feet of
the above described land.”44

Prior to the Supreme Court CLS decision, there was a
continuum of judicial decisions for patent eligibility of
computer related patents. At one end of the continuum
were business methods without tangible implementing
apparatus. At the opposite end of the continuum were
inventions in which the innovation is within the computer
hardware and/or software. In the center of the continuum
were business method patents with computer related
apparatus. The CLS decision resolved:
(i)
(ii)

The land thus described was at right angles
to the property sold to the heir, and when the current
owners began construction in that area, the heir brought
suit to prevent the building on the grounds that there
was an easement reserved in her favor.45 A Notice of Lis
Pendens was filed concurrently to the action.46 The trial
court found in favor of the defendants and the appellate
court affirmed, holding that the language “subject to” was
insufficient to reserve an easement of any kind.47

the quantity of computer apparatus, and
the nature of computer apparatus

The general conclusion consequently to be
drawn from the cases is that the fact that a
conveyance is made ‘subject to’ restrictions set
forth in some other deed or instrument referred
to will not, without more, make the restrictions
applicable to the property conveyed if in fact the
restrictions do not otherwise apply thereto. At
most, a problem of construction arises, and any
decision that the premises conveyed become
subject to the restrictions thus referred to must
rest upon the particular facts, circumstances,
and situation presented.48

that is required for business method patent eligibility.
The law is now unequivocal that a business method is
not patent eligible without sufficient innovation to its
implementing devices. Although CLS does not explicitly
hold that all business methods are patent ineligible, one
would predict that the number of future patent applications
Adrienne B. Naumann has practiced intellectual property
for almost twenty years in the Chicago. She graduated
from Chicago-Kent College of Law with high honors. She
attended the University of Chicago where she received
her bachelor’s degree and the University of Illinois where
she received her master’s degree. Ms. Naumann provides trademark, copyright and patent applications as
well as supporting areas of law. http://home.comcast.
net/~adrienne.b.naumann/IP,

Subsequent to the ruling of the Appellate Court
the defendants brought an action against the plaintiffs
for slander of title and tortious interference with a
contractual relationship.49 Both counts were predicated
upon the filing of the Notice of Lis Pendens in the initial
proceedings.50 The Procaccis, now the defendants, filed
a motion to dismiss, which was denied.51 Summary
judgment on liability was then entered against them, from
which they appealed.52
On appeal, the Fourth District Court of Appeal of
Florida reversed the order of summary judgment and
the cause was remanded with instructions to grant the
appellant’s motion to dismiss.53 The Appellate Court
held that a Notice of Lis Pendens is absolutely privileged
and precludes a finding of slander of title or tortious
interference with a contractual relationship.54
Though slander of title and tortious interference with
a contractual relationship are two distinct causes of
12
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sustainable production, “fair” trade, and opposition to
nuclear power and arms. After the tour, we had the luck
to be only steps from the local “Yes” headquarters where
we took a few photos and picked up some literature. The
office had a great deal of literature, but there did not seem
to be any sort of phone bank or evidence of a professional
campaign operation. Their literature filled in some
important details to the “Yes” campaign’s agenda. The
most interesting aspect was the assertion that the majority
of the North Sea oil revenues would belong to Scotland
under international law, providing a valuable resource
that would help sustain Scotland during its transition to
independence. This was not mentioned by many “Yes”
supporters, which was interesting, because it seemed
somewhat at odds with their emphasis on renewable
energy. After visiting the “Yes” headquarters, we stopped
at a shop called “free Space” which sold merchandise
associated with the “Yes” campaign.

The Scottish Independence
Referendum
By Robert Brammer

I

was fortunate to be in Scotland with some friends
during the run up to the vote on the historic Scottish
Independence Referendum. If you’re not familiar with
the referendum, Westminster had conceded that if a
majority of Scots supported independence, this would
signal the beginning of an eighteen month negotiation
process that would culminate in Scottish Independence in
March of 2016. From the outset, there were a few issues
upon which an agreement had already been reached. If
the referendum passed, Scotland would likely retain the
Pound as its currency, retain the monarch as the symbolic
head of state and remain within the commonwealth,
seek to join the E.U., and remove the United Kingdom’s
nuclear arsenal that is housed in Scotland.

Having only encountered “Yes” supporters so far, I
began the process of searching for “Better Together”
supporters at our next stop in Glasgow. Along the way,
we noticed a few “Better Together” signs posted on rural
farmland. In keeping with their polite nature, the “Better
Together” campaign’s slogan was, “No, Thanks.” We first
encountered “No” voters in a public square in Glasgow,
and to our surprise, they were self-identified Socialists.
It was their opinion that the nationalism that fueled the
desire for Scottish Independence creates borders that
artificially divide the working class and inhibit them from
uniting around their common economic interests.

I read several articles about the referendum, but only
began to grasp the issues at play after speaking to people
on the street and visiting the headquarters of the “Yes”
and “Better Together” campaigns. The first thing I noticed
was that “Yes” signs were absolutely everywhere in
Edinburgh and Glasgow. The “Better Together” campaign
seemed to have little grassroots support in urban areas.
I asked people about the referendum, starting with our
tour guide on a bike tour of Edinburgh. Our guide was an

We soon found the “Better Together” headquarters and
encountered a very different type of “No” supporter. The
“Better Together” office stood in stark contrast to the
“Yes” headquarters. Here was evidence of a professional,
well-funded campaign, with a professional staff operating
a busy phone bank. The supporters we spoke to said that
they identify as citizens of the United Kingdom, and
expressed uncertainty as to what the future would hold
for an independent Scotland, believing that Scotland’s
political influence, particularly on the world stage, would
be diminished if they were to go it alone. By now, we
all know the outcome – the referendum did not pass and
Scotland will remain a part of the United Kingdom, though
Westminster has promised to address some of the issues
that sparked the drive for independence by decentralizing
some of its power. Even though the referendum failed, the
example set by the conduct of the Scottish Independence
Referendum is significant in and of itself, providing an
example of how democratic traditions can facilitate a
peaceful resolution to a separatist conflict.

adamant “Yes” voter and expressed a strong desire for
Scotland to regain a sense of self-determination he felt it
had lost when it joined the United Kingdom. He said that
many Scots feel detached from politics because they feel
the power to affect meaningful change is concentrated
in Westminster. His vision for an independent Scotland
seemed similar to the Green Party platform, with an
emphasis on local governance, renewable energy,

Robert Brammer is a legal reference specialist
at the Law Library of Congress. His views do not
necessarily represent those of the Law Library of
Congress.
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Cook Up A Great DEAL in No Time
Flat. Pre - Suit Mediation

Slander of Title:

action, they share a common legal basis in that they both
involve intentional interference with another’s economic
Further, they are subject to the same
relations.55
privilege defenses as they derive from a common root
and both allegedly arose from the single act of filing the
Notice of Lis Pendens.56 The privilege claimed was the
absolute privilege of judicial proceedings as established
in the state of Florida:
. . . that defamatory words published by lawyers
during the due course of a judicial procedure are
absolutely privileged and cannot form the basis
for a defamation action so long as the statements
uttered are connected with, or are relevant or
material to the cause at hand or the subject of
inquiry no matter how false or malicious such
statement may in fact be.57

By Robert W. Hamilton, Jr. and Edmund J. Sikorski, Jr., J.D.

T

his recipe is inexpensive, fast, easy to make, and is
the unique secret creation of the makers.

This very same recipe can be used to cook deals in a broad
variety of categories that include: breach of fiduciary
duties, breach of contract, business and commercial
disputes, and even personal injury and malpractice cases.
Ingredients:
1) Start with the ingredient proposition that mediation
is simply supervised negotiation where the mediator
owns the process but the parties own the result.
2) Add in the factual ingredient that process is the essence of mediation.
3) Blend in copious amounts of organized factually
themed information exchange necessary to make
both a calculated best outcome decision and includes
a reasonable litigation risk analysis.
4) Bake in an emotionally low heat oven for several
hours (not months or years).
Behold, you have cooked a comprehensive, low cost
case resolution (settlement) and a satisfied client.
Caution: High emotional heat cooks in outrage,
anger, and intractability that will cause the recipe to
self–destruct, and will increase client dissatisfaction
and costs in a linear progression.
Caveat: Deals are not made in the courtroom; that is a
zero sum event where there is no blended product.
Ingredient Comment: The success of the recipe is
highly dependent on the quality and completeness of
the informational ingredient by all parties involved in
the recipe creation. Ignoring information will cause
the recipe to implode. Holding back an informational
component in the hope of adding it at some later point
will limit the success of recipe completion to less than
3%. (Rate of actual trials conducted – and then the
effect of the additional information is speculative at
best.) Cooperation in putting all relevant information
into the mix is critical to achieve the desired end
product. Life Care Centers of America v. Reese, 984
So2d 830,833 (Fla. 5th DCA 2007).

The rationale of judicial privilege reflects the general
policy of all privilege defenses that “in certain
circumstances the public need for free and unfettered
discussion outweighs the need to protect individuals from
injury caused by false statements.”58
The court held that a properly filed Notice of Lis Pendens
is a part of the proceedings and has no existence separate
or apart from the litigation and is therefore encompassed
within the judicial proceedings privilege.59 Lis pendens
is notice that the property is involved in a lawsuit, and of
all facts apparent on the face of the pleading in addition to
such other facts deriving from the pleadings.60 The court
stated that, in effect, it is a republication of the pleadings
which is statutorily authorized, and as such, should benefit
from the same privilege as the pleadings.61
The court cites American Jurisprudence stating:
A notice of lis pendens, filed under the
authority of a statue, is, it has been held,
as much entitled to the benefit of privilege,
within contemplation of the libel laws, as are
the pleadings in the action to which the notice
relates.62
Under this holding, a Notice of Lis Pendens can never
support an action for slander of title. However, not all
Florida District Courts agree that lis pendens retains
absolute judicial privilege.
End of Part One.
See the next edition of “Friendly Passages” for Part Two.
Endnotes for this article may be found in the online edition
of “Friendly Passages” at:www.rjslawlibrary.org

Robert W. Hamilton, Jr. Litigation Consultant,
President of Legal Consulting Services, Inc.
Edmund J. Sikorski, Jr., J.D. is a Florida Supreme
Court Certified Circuit Civil and Appellate Mediator
with Treasure Coast Mediation Services.

Leonard D. Pertnoy is a Professor of Law at St. Thomas
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Trying Lizzie Borden:
Murder Not Proven

normal. The two men then left the house. Bridget was
seen by several witnesses that morning outside washing
windows; Lizzie said she first remained indoors but had
later gone outside. During the morning neither saw Mrs.
Borden but Lizzie thought she had been away. Because
he did not feel well Borden returned home about 10:45
and Bridget unlocked the front door for him. Bridget then
went to her room to rest; Lizzie was either in her room
or outdoors. She said she had not known of her father’s
return until she found his body not long after he came back.
Her next actions seem odd. She quickly sent the maid to
bring a close female friend and a doctor, though not to
summon the police, leaving her alone in the house, though
she did not search the premises or find her stepmother’s
body. Soon the house was a scene of utter confusion,
various people coming and moving about unimpeded,
until at last the doctor sent for the police. Lizzie’s friend
and the maid finally looked upstairs and found Abby.

By Richard Wires

O

n Thursday, 4 August 1892, the body of Andrew
Borden, 70, was found in his Fall River,
Massachusetts, home. He had been struck on the
head ten or eleven times as he lay on a couch in the sitting
room. Later that morning the body of his wife, Abby, 65,
was also discovered in the guest room upstairs. She had
suffered nineteen severe blows to the head. Borden had
been killed about 11:00. An autopsy showed his wife had
been murdered about 9:30 or an hour and a half before
her husband. The weapon in both killings was a hatchet.
Eventually the couple’s spinster daughter, Lizzie, stood
trial for the homicides. The evidence against her was
entirely circumstantial, and the prosecution’s presentation
quite weak, resulting in a verdict of not guilty.

Some people were quickly cleared.
Many factors contributed to make the
Emma was away visiting friends for
murders internationally famous, the
two weeks; Morse spent the morning
crimes’ extreme brutality, sensational
meeting with business friends. No one
press stories, trial of a woman,
really suspected the maid. That appeared
the prosecution’s failings, and a
to leave either Lizzie or a stranger who
widespread feeling that justice had
entered. Those who have suggested
been frustrated. If the murders were
an outside killer have faced problems.
not committed by Lizzie Borden then
How could a stranger have gained
who else could have been responsible?
entrance with the front door locked
No one else was ever tried. With
and the side entrance often in view?
the killings remaining a puzzle and
Would an outsider after killing Abby
durable mystery, numerous theories
have remained inside for nearly ninety
and explanations of the crimes
minutes until Borden returned home
have been proposed over the years,
later that morning? How could a killer
suggesting her luck or cleverness or
foresee that Borden would come back to
someone else’s guilt. There have also
the house? Lizzie admitted having been
been claims of some hidden political
indoors about 9:30 when her stepmother
conspiracy based on how poorly the
was killed and thought she was probably
case was handled. But all this is not to
Lizzie Borden
outside when Borden was then murdered
say the public had not made up its mind.
around 11:00. The murders would not have involved
Its verdict is embodied in the popular children’s verse:
much noise, shouts or screams, if the first blows were
sudden and strong. Yet how could she have always been
Lizzie Borden took an axe
nearby without being aware of what was happening?
And gave her mother forty whacks.
And when she saw what she had done
What might have been the motive? Although his sharp
She gave her father forty-one.
business practices made Borden unpopular he had few
open enemies. In any case Abby was unquestionably filled
The rhyme has a number of errors but captures the crimes’
first, in an attack showing enormous rage, so explaining
essence. Looking more closely at the unusual nature and
her murder was the main task. Why would any outsider
circumstances of the crime, the investigation, and the legal
risk an attack on her in an upstairs room with other
proceedings reveals why the case has intrigued so many
people in the house? Family conflicts were considered
people. Questions are more plentiful than good answers.
one possible motive. Emma had been twelve and Lizzie
two when their mother died, their father remarrying two
Who had the opportunity for the crimes? Living with
years later, but the girls resented Abby and called her just
the couple were Borden’s two daughters from his first
Mrs. Borden. Even though older Emma always tended
marriage, Emma, 41, and Lizzie, 32, and the Borden’s allto follow the more willful Lizzie’s much stronger lead.
purpose servant who had an attic room, Bridget Sullivan.
Overnight on 3-4 August there had also been a guest,
John Morse, the brother of Borden’s first wife who would
continued on page 17
sometimes stay. Breakfast in the morning had been
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The practitioner needs to develop the skill of looking at
the case on a macro level, much like a blue print, so as to
figure out what witnesses need to be deposed and equally
important the order in which those witnesses are deposed.
In cases where there are numerous witnesses who need
to be deposed, taking time to plan the order can prove
extremely fruitful in searching for information.

THE ART & SCIENCE
OF A DEPOSITION
By Hugh J. Eighmie II

In a case against a big-box retail membership club, there
were hundreds of employees, all of whom were potential
witnesses and deponents. Figuring out the order became
very important so as to gain the necessary information on
the company’s policy of locking store employees inside
the store at night.

I

n the litigator’s arsenal of weapons, the deposition is
a unique and often-overlooked discovery device that
can aide a litigator in numerous ways. This topic is
vast and could easily take several articles to fully dissect.
For brevity, this article will focus on general guidelines
for the practitioner.

Equally as important on the science end of the deposition
is what, if any, exhibits will the deponent be shown or
asked to identify. Care and thought needs to be brought to
the deposition in asking a particular deponent questions
involving records. During a deposition of an accident
victim who had a known reputation in his community of
being the neighborhood narcotics dealer, a very skilled
practitioner presented the deponent with his tax returns.
The practitioner went over the tax return in bitter detail
despite the fact the deponent only reported a minimum
income of less than $10,000.

As in other areas of the practice of law, little if any time
or course work in law school is devoted to taking or
defending depositions. Early in practice, most of us are
assigned some sort of preparation work for a deposition
to aide a more senior attorney, and then tag along and
observe how the deposition is run.
My first civil deposition was of a treating orthopedic
surgeon, and I was accompanied by my senior partner who
wanted to make sure I “didn’t screw up and embarrass”
him as the two of them frequently played tennis together
at their club. As if that wasn’t enough pressure to get it
right, the doctor insisted the deposition be taken at the
hospital where he performed surgery, and in the late
evening after he was finished with his last surgical case.
And the deposition was going to be videotaped for later
use in trial.

Then the practitioner turned from the tax return and began
a line of questioning about the deponent’s expenses;
for example, the luxury car he drove and the expensive
clothes he wore. At that point the deponent felt the “rope”
get tight as the line of questioning turned to the difference
between his known income and the deponent’s rather
lavish lifestyle. When the numbers did not add up, the
deponent asked for a break and left the building without
ending the deposition.

Despite the doctor and the senior partner’s obvious
friendship, I insisted I be able to speak to the deponent
prior to the start of the deposition. This infuriated the
doctor who declared he had been deposed a “thousand
times,” and he and I were off on the wrong foot. However,
after my insistence, the doctor agreed and it was valuable
as I showed the doctor his records and asked that he
review them to refresh his memory of a surgery he had
performed more than two years prior.

Care and attention in depositions also include an element
of art. After landing his aircraft on the Hudson River,
Captain “Sully” Sullenberger was asked how he decided
to land the US Airways A320 airbus on the river after
hitting a flock of Canadian geese. Sully stated he studied
the area of LaGuardia Airport and ran the scenario of
hitting geese in his mind. He visualized having to bank the
aircraft with little or no power and landing the aircraft on
its belly in the water. That is the art of flying that comes
with years of experience and thinking about possible
scenarios requiring quick action before the emergency.
Creative thinking as an art form is just as valuable in a
deposition. Generally, it starts with listening to the
answers to the questions. Lawyers, especially newer
ones, are so focused on the questions they have written
in preparation of the deposition, they often forget to listen
to the answers being given. On countless occasions,
important information is given to the attorney, but missed
because that attorney is focused on the next question, so as
to appear to be prepared.

After the deposition, the senior partner slapped the
doctor on the back and they shared a laugh together at my
expense. However, I remained certain that the deposition
had gone extremely well; and, as proof an offer to settle
soon followed.
As the title here suggests, a deposition is part art and part
science. Most practitioners are versed in the science of a
deposition, such as the order of questioning and the areas
of questioning the litigator feels is most germane to the
case. Yet, the science of the deposition can be thought of
as akin to an architect’s drawings of a building.
16
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in the murders. The authorities eventually identified a
hatchet as the weapon, one with its handle missing and not
found, but whether that particular hatchet was involved is
questionable. Investigators also learned that a short time
before the killings Lizzie had tried to buy prussic acid at a
local pharmacy. Medical findings showed that Abby had
been facing her killer, who struck her on the side of the
head, causing her to turn and fall face down, the murderer
then sitting on Abby’s back to deliver further blows.

Trying Lizzie Borden: Murder Not Proven
Evidently most people thought Abby had been a good
stepmother. Certainly nothing had stopped either of their
daughters from marrying; tensions may have increased
after they became mature adults. Another issue may have
been the family’s lifestyle. Borden had built substantial
wealth through banking and real estate but his insistence
on frugal living annoyed Lizzie. Their house was no
longer in a socially desirable location and lacked the
everyday comforts then available to the wealthy. They
still used kerosene lamps, had no running water on the
upper floor, had to heat water on the kitchen range, had
only a primitive toilet in the cellar, and did without a
telephone. Lizzie apparently wanted to live in the newly
fashionable area known locally as The Hill.

A major weakness in the authorities’ case was the hatchetwielding killer must have been heavily spattered with
blood. Various people who saw her soon after her father’s
death said Lizzie showed no sign of blood on her person
or her clothing. Had she washed and changed her dress
before calling the maid or done so after the maid had gone
for help? In the excitement at the house people could not
recall or agree about her appearance. But both her sister
and a friend saw Lizzie burning a dress on Sunday just
three days after the brutal double killings. She told them
it was spotted with brown paint. Her personal handling
of its disposal, the thorough method used, and the act’s
timing were unusual. Yet the prosecution gave the
occurrence less attention than many thought warranted.

Many have believed another motive lay in Borden’s intent
to alter his will and bequests. His interest in making
such arrangements was apparently known to the family
and others. Estimates varied but his estate was worth
perhaps $500,000 or a very sizable fortune at the time. It
is uncertain whether he had a will, for none was found,
though one had perhaps been discovered and destroyed.
If he had died before his wife and without a will, his
widow and then her heirs would have gotten a third of the
estate, but with her death coming first everything went to
his daughters. How might he have changed his will or had
one written? Some thought he wanted to leave everything
to his wife of many years except for the $25,000 (about
$650,000 today) to each daughter as a sufficient amount
to meet their needs if they managed well.

continued on page 18

What might have triggered the murders on that summer
day? No one knows if during the morning something
occurred between Lizzie and Abby that may have caused
an act of such great rage. Was there a specific reason for
also killing Borden or was it a decision of the moment?
How had the murderer sustained anger for ninety minutes?
Had the second killing been deemed necessary after he
was discovered resting in the sitting room? The questions
cannot be answered.
In their handling of the early investigation the
inexperience of the local police is clear. When the first
officers arrived on the scene, they were neither assertive
in taking charge nor methodical in getting statements and
looking for evidence, factors which would later hamper
the prosecution. Lizzie was protected by her sympathetic
friends and vague about her whereabouts from 9:00 to
11:00. Her various statements were strange and clearly
inconsistent. Had she gone upstairs? Perhaps, but she
had not seen her stepmother’s body through the open door.
Had she seen her father after he came home? Perhaps,
and she may have told him a messenger had called his
wife away. When the police finally searched the house
and a rear barn for the weapon, they found both axes and
hatchets, then common tools in many households, though
none bore clear evidence to indicate it had been used

17

Palm Beach Gardens
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continued from page 17

unduly friendly to the defense and its popular lead
attorney. State law required a three-judge panel in capital
cases and the state’s chief justice named himself to head
it. A junior member of the prosecution staff was William
H. Moody, in 1906 appointed to the United States
Supreme Court, and considered the most competent of
the team. The prosecution’s key points were Lizzie’s
concern with money, the attempt she made to buy prussic
acid, her changing of clothes some time that morning,
and damaging statements Lizzie had made at the inquest.
Things did not go well. Testimony about the acid incident
was not allowed; only a male witness was certain she
had changed dresses that morning; nothing established
the hatchet as the murder weapon. The court ruled the
inquest testimony could not be admitted. When she did
not take the stand it was impossible to question her about
her vague and shaky statements. Too much attention and
time was given to medical evidence that was not relevant
to guilt or innocence. Prosecutors failed to anticipate
problems, did not focus their case sharply, and appeared
to lack determination. Why did they seem so inept? No
one knows. But the situation would cause speculation for
years. Assertions of some sort of political or even judicial
conspiracy are not credible, however, since they had no
practical purpose or discernible advantage for the alleged
participants. It seems more likely that the prosecutors just
lacked confidence in their flawed and weak case.

Trying Lizzie Borden: Murder not Proven
There were four official proceedings in the case: the
inquest (9-11 August), the preliminary hearing (25 August
– 1 September), the grand jury sessions (15 November
– 1 December), and the state murder trial (5-20 June
1893). Lizzie had been arrested and jailed on 12 August.
Following the grand jury sessions on 2 December she
was indicted for the murders. There were three charges,
murder of her stepmother, of her father, and also of both.
The reason for the third charge is unknown. Certain
aspects of the proceedings later appeared so strange that
some writers have raised questions about collusion or
even a cover-up. The defense attorney was allowed to
participate in the grand jury hearings, for instance, and
the trial court’s favoring of the defense was not really
challenged. Just what happened at each stage is no longer
clear. Too many of the official records would disappear
with the passing of time. Of the inquest proceedings
only Lizzie’s testimony would survive. Her behavior
was erratic, perhaps since she had been given morphine
to calm her, and her answers contradictory, though she
simply refused to respond to some questions. The records
of the preliminary hearing to determine probable cause
were lost, the grand jury sessions secret, and the nearly
two thousand-page trial transcript long closed to scrutiny.
Some personal records and notes do exist. But newspaper
accounts of the public proceedings are too sensational to
be reliable. They contain obvious errors and conflicting
accounts.

In the early hearings Lizzie had a generally able
defense lawyer, Andrew Jennings, but for the trial a
new lead figure was hired, George Robinson, a former
Massachusetts governor who proved to be a good
investment. He received $25,000 at a time when the
state’s governor was paid only $5000 per year. All three
of the judges knew him quite well. He decided that Lizzie

The trial did not begin until ten months after the
killings. Whether the circumstantial evidence against
the defendant could produce a conviction was a gamble,
especially without any help from forensics, but the
prosecution was not effective, and the court seemed

continued on page 19

The Lighter Side of the Law
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continued from page 18
After she left the courtroom a free and wealthy woman,
her close friends celebrating Lizzie’s vindication by
the jury, she began a life that many thought confirmed
her motive. She acquired a fourteen-room and fourbath Victorian-style house on The Hill which she called
Maplecroft and which required a staff of four servants.
Now she preferred the name Lizbeth as having a grander
sound. But society generally ostracized her. Lizbeth and
her sister lived together until Emma for some reason left
abruptly in 1905. They severed all contacts. Had Emma
learned something about the murders or her sister’s
lesbianism that turned her against Lizzie? Both would
live until 1927 and die just nine days apart: Lizzie died of
pneumonia following surgery, Emma in a nursing home.
The murder house and the mansion still stand. Recently
thrill seekers can stay in the house at 230 Second Street
(number 92 in the 1890s) which became a museum and
bed-and-breakfast. Wags suggest that guests will be
treated like family.

Trying Lizzie Borden: Murder not Proven
should not testify. Through the trial she sat primly silent.
His closing statement then characterized her as a highly
proper young woman and loving daughter whose ability
to commit such violent murders was simply unthinkable.
He appealed strongly to the prevailing Victorian notion of
womanhood’s gentle nature. Apparently impressed by his
eloquent arguments and by the absence of concrete proof,
the twelve-man jury quickly voted to acquit her, but for
appearances’ sake it delayed reporting the verdict until an
hour had passed.
Was she guilty? Probably, but the jury’s verdict was
proper. For well over a century people have tried to
explain what happened that morning. Some theories are
fanciful: that Bridget went berserk for having to wash
windows on a hot day, that Emma returned home just long
enough to kill her stepmother and father. More intriguing
is blaming Borden’s illegitimate son William who had a
violent streak. Many of the explanations and theories are
concerned with how Lizzie had managed to commit the
homicides without leaving solid evidence. The popular
writer of mysteries and police procedurals Ed McBain
(Evan Hunter) has offered one of the most interesting
interpretations. His novel Lizzie (1984) suggests that
Abby’s horror in coming upon a lesbian scene between
her stepdaughter and Bridget led Lizzie to kill her. In
rumors circulating during the later years Lizzie would
sometimes be described as a lesbian.

Richard Wires holds a doctorate in European History and a
law degree. He served in the Counter Intelligence Corps in
Germany and is Professor Emeritus of History at Ball State
University, where he chaired the department and later became
Executive Director of the University's London Centre. His
research interests include both early spy fiction and actual
intelligence operations. His books include “The Cicero Spy
Affair: German Access to British Secrets in World War II. “
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When you submit the claim to the insurer, you should
include the bill of lading, delivery receipts, dock receipts,
invoices, customs documents, packing lists, and any
insurance certificates. You could send these documents
to the ocean carrier if you do not have cargo insurance.

Pursuing And Responding To
A Claim Involving An International Ocean/Intermodal
Carrier
By Daniel W. Raab, Esq.

The ocean carrier will also want to appoint a
surveyor. Chances are, the ocean carrier has a
representative in the particular port through its
Steamship Association, often referred to as a
P&I
Club. A joint survey, that is one with the cargo interest
and the carrier, can assist in resolving the matter.

T

his article is not intended to be all inclusive
but will at least give you an idea as to where
to start when you have an international ocean
cargo claim. This article will also discuss some of the
responses that are appropriate for the ocean carrier.

If you are making a claim against an ocean carrier,
you should be aware that under the Carriage of
Goods by Sea Act, you only have 1 year in which to
file suit from the date of delivery or when the cargo
should have been delivered. The Florida statute of
limitations is considerably longer for a breach of
contract on a written agreement or negligence claim.

If you are shipping goods to or from the United States,
chances are your cargo is being shipped under the
Carriage of Goods by Sea Act. There are some other
statutes such as the Rotterdam Rules and Hague Rules
that might be asserted regarding a loss. For purposes of
this article, I will be discussing items primarily governed
by the Carriage of Goods by Sea Act. 46 U.S.C.A. §
301701 note (2006). Within the footnote, you can also see
it referred to as 46 U.S.C.A. § 1301 et al which was the
old numbering for the statute. It is also important to note
that many shipments travel by ship and by motor carrier
with a contract of carriage incorporating the Carriage of
Goods by Sea Act.

If you are the ocean carrier, you do want to assert your
limitations of liability, whether they are against the
shipper or its insurance company. Under the $500.00 per
package limitation, sometimes a large vehicle can reduce
the carrier’s liability to only $500.00. Also, sometimes
a pallet could be considered a package. See Channa
Imports, Inc., vs. Hybur, Ltd., 368 Fed. Appx. 32 (11th Cir.
2010). Carriers might even try to assert that the container
or trailer is a package. The Carriage of Goods by Sea Act
also contains many other defenses such as damage caused
by improper packing and losses not the fault of the carrier.

If you ship things to another country and your shipment
suffers a loss or damage, it is important to give notice
for a cargo loss and/or damage claim within 3 days. The
failure to do so alters the legal burden of proof between
the shipper/cargo interest and the ocean carrier under the
Carriage of Goods by Sea Act.

An extension of time can be granted by the ocean carrier
to extend the time limit for filing a lawsuit. This should
be obtained in writing. The advantage of an extension of
time is that all of the parties will have an opportunity to
try to resolve the matter before incurring legal expenses.
If you are trying to get an extension of time, you must
make sure that you get the extension from the right
parties. This could be the owner of the ship, the actual
ocean carrier, and sometimes a Non-Vessel Operating
Common Carrier, who also issues a bill of lading.

Once your client has suffered a loss, you should notify
your insurance company if in fact you have insurance
and give notice to the ocean carrier. Insurance can be
purchased directly by shippers or through ocean freight
forwarders as part of an open cargo insurance policy.
If you have damage or loss of cargo, you should contact
a marine surveyor and if you have insurance, your
insurance policy and/or certificate of insurance will list a
contact person and/or surveyor in the other country. If the
loss was suffered in the United States, your insurer can
give you the name of a surveyor. If at some point there
could be an issue as to whether or not there is insurance
coverage, then the shipper might want to get its own
surveyor after informing the insurance company.

Very often the stevedoring company and the motor carrier
will be covered under the limitations of liability in a bill of
lading. This is found in what is called a Himalaya clause.
Another thing to be wary of on these international
shipments is that even if part of the transportation
happens on land, meaning that more than one type of
carrier is used (ocean plus a trucking or rail company)
and if the Carriage of Goods by Sea Act is incorporated
into the bill of lading, then the $500.00 per package
limitation and the one year statute of limitations can
apply throughout the time of the shipment. See Kowasaki
Kisen Kaisha Ltd. v. Regal Beloit Corp. 130 S. Ct.
2443 (U.S. 2010) for a further discussion of this issue.

Hopefully your client will have insurance and your
insurance company will pay the claim. There are different
limitations of liability under bills of lading that are issued
by the steamship company unless your client pays a
higher freight rate. It is usually cheaper to just buy the
insurance rather than declare a higher value on the bill of
lading.
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continued on page 21

continued from page 20
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Pursuing And Responding To
A Claim

THE ART & SCIENCE OF A DEPOSITION
An answer given might open a whole different line of
questioning. Much like Captain Sully, the practitioner
needs to be prepared to go in a different direction in
a moment’s notice and explore an area of facts not
contemplated. I call this practice “Mining for Gold.”
Exploring areas and listening to every answer patiently, all
the while waiting for that nugget of gold the practitioner
did not even envision.

The practitioner should be aware that domestic shipments
have bills of lading that incorporate the Carriage of Goods
by Sea Act and its limitations. An example could be a
shipment from Ft. Lauderdale to San Juan, Puerto Rico.
This article should alert you to at least some of the issues
and the process that you need to be aware of in the
handling and defense of an international ocean claim.

During the deposition of a first year medical resident who
was enrolled at a major university hospital system, the
deponent was asked about the decision to inject a certain
narcotic into a patient who later died. The resident was
obviously nervous during questioning, and after going
over the records she had produced, it was discovered
she took it upon herself to inject what ended up being a
lethal dose of pain medication. Here the art of breaking
the questions down frame-by-frame and probing the
deponent finally yielded the fact that she was the doctor
who took it upon herself to deliver the medication.
Finally, the deposition can be of immense value in
evaluating the deponent as a potential witness in court.
It casts a spotlight on the deponent which can give the
practitioner insight as to how the deponent might act at
trial in front of a jury. This can prove to be invaluable for
both sides in trial preparation and for settlement.

Daniel W. Raab, Esq. is an attorney with offices in Miami Dade
County, Florida. He is a graduate of the Johns Hopkins University and the University Of Miami School Of Law. He is the author of Transportation Terms and Conditions, Chapter 47 of the
New Appleman Practice Law Guide, Chapter 5 of the Benedict
on Admiralty Desk Reference Book, and a Contributing Author
to Goods In Transit. He has taught as an Adjunct Professor
of Law at the University of Miami School of Law, St. Thomas
University School of Law, and the Florida International College of Law.

Hugh Eighmie II graduated from Florida State University with
a Bachelor’s of Science in Criminology. He received his J.D.
from Thomas Cooley Law School in 1995. A police officer for
seven years, Hugh served in the Navy JAG Corps (National
Guard) for two years. He practices law in St. Lucie County and
is the President of the SLCBA.
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Thankfully, the entail has never been recognized in almost
all states in the U.S. If a deed transfers property “to A and
the heirs of his body,” it creates a fee simple ownership
interest rather than a fee tail. In three states (Massachusetts,
Maine and Delaware), a fee tail can only apply in the
case of death without a will, and the property can be sold
during the owner’s lifetime just as any other property.
Rhode Island also recognizes a very limited version of a
fee tail. As both a daughter and the mother of a little girl,
count me grateful that we do not have fee tails in the U.S.

The Fee Tail in
Modern Entertainment
By Katie Everlove-Stone

R

ecently, I binge-watched Season 1 of Downton
Abbey. For those of you who have somehow
managed to miss it, Downton Abbey is a show
based in early 20th century England about a Yorkshire
Earl, his three daughters, and their servants. Much of
the first season’s plot revolves around the estate being
“entailed” among the male relatives of the Crawley
family. In the first episode of the first season, their cousin
Patrick Crawley died on the Titanic and an unknown
relative, Matthew Crawley, was now to inherit their
estate upon the Earl’s death. None of the Earl’s daughters
could inherit the estate because it had been entailed.

Katie Everlove-Stone is a graduate of Stetson College of Law
with an LL.M. from the University of Miami in estate planning.
She is married to Lt. Joshua Stone of the Gulfport (Florida)
Police Department.

Watching this show got me thinking. First, as the
mother of a little girl, I’m very glad I can leave my
property to my daughter one day without worrying
about entails. Second, what exactly is an entail? I
know I heard the term back in Property I in law
school, but we certainly didn’t spend much time on it.

Holiday Library Hours
The law library will be closed:

In researching entails, I was reminded that an entail,
also known as a fee tail, is formed by deeding property
“to A and the heirs of his body.” This language ensures
that only lineal descendants may inherit. More typically
in England, property would be transferred to A and the
first born male heirs of his body. Under this system, if
a property owner failed to have legitimate children, they
could not inherit. If a property owner failed to have a son,
his daughters could not inherit. A landowner’s widow had
no legal right to reside on the property after her husband’s
death. Moreover, it was often almost impossible for a
landowner to obtain a mortgage on the property because
if the landowner died, his heir inherited the property and
had a superior right to the land than the mortgage holder.

Thursday, November 27th - Sunday, November 30th
Wednesday December 24th - Friday, December 26th
Thursday, January 1st

Happy Holidays!

The advantage of these entails was that it kept the
land “in the family.” Landowners could not sell off
portions of the land, so it kept large estates intact.
Another example of an entail gone wrong can be seen in
Jane Austen’s Pride and Prejudice. Mr. Bennett’s five
daughters had to find husbands because when their father
died, their home and sole source of income would not go to
them, but instead to their cousin Mr. Collins. One can only
imagine the insecurity felt by women in those times. No
wonder Mrs. Bennett’s fragile nerves were always on edge!
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Florida Bar CLE Programs At The Law Library
CONTINUING LEGAL EDUCATION - New Acquisitions are at the Bottom of the List
The Rupert J. Smith Law Library of St. Lucie County will lend CLE disks to all Florida Bar Members. Please call us
or email us if you would like to borrow one of our programs. If you are at a distance, we will mail them to you. You
are responsible for mailing them back after having them a week. If you keep them longer, the overdue fine is $1 per
day. Only one program at a time, please. We want to fulfill as many requests as soon as possible. We hope you are
able to take advantage of this opportunity.
Recorded CLE Programs - Sorted by Expiration Date
Course #
Title

Expiration
Date

General
Hours

Ethics
Hours

1459C 36th Annual Local Government in Florida
1501C Hot Topics In Appellate Practice 2013		
1482C Beyond Ch. 61: Interrelated Laws Every Divorce
Lawyer Should Know

11/10/2014
11/17/2014

12
8

2
1

12/5/2014

7

0

1094C
1503C
1741C
1612

12/26/2014
12/27/2014
2/8/2015

2.5
8
14.5

1
1
4

2/7/2015

3.5

0

2/8/2015

19.5

8

3/11/2015

2.5

2.5

1632
1625
1640
1728
1623
1749

Practice Before DOAH: Judge Cohen’s Opus		
4/4/2015
How NOT to Get Beaten Up in Domestic Violence Court 4/9/2015
Current Development in Estate Planning Techniques
4/18/2015
2013 Case Law Update: Stay Up to Date and …
4/23/2015
Annual Ethics Update 2013				
4/23/2015
Get Ready for the LL “Sea” Change - Navigating
the New Florida Revised LLC Act			
4/24/2015

7
8
8
2.5
4

1
1
1
0.5
4

7.5

0

1633
1637
1639
1672
1540

39th Public Employment Labor Relations Forum
4/24/2015
Bankruptcy Law & Practice: View From the Bench 2013
5/7/2015
Agricultural Law Update
5/22/2015
Probate Law Essential Issues and Development
6/6/2015
Electronic Discovery in Florida State Court Navigating
New Rules for New Issues
7/25/2015

11.5
4.5
5
8

2.5
0
1
1

1686

Advanced Administrative and Government
Practice Seminar 2014

1678

Art of Objecting: A Trial Lawyer’s Guide to
Preserving Error for Appeal

Building a Business in a Down Economy
Florida Law Update 2013		
Survey of Florida Law 2013		
Keeping Up With Changing Times: Same-Sex
Issues and Beyond in Your Family Law Practice

1617 ELULS Annual Update				
1660C The Tangled Web of Ethics-Advertising
Websites & Social Media				

3

1

10/10/2015

7

1

9/14/2015

7.5

1

1760
1883
1682
1670
1666
1665

Professional Fiduciary: Responsibilities and Duties
11/2/2015
Ethics for Public Officers and Public Employees 2014
8/7/2015
Hot Topics in Evidence 2014				
9/21/2015
Masters of DUI 2014
				
8/21/2015
Divorce over 60					
11/14/2015
Guardian Ad Litem or Attorney Ad Litem: Making
Informed Decisions About the Lives of Children
8/19/2015

7
4
7.5
8.5
2

2
1
1
2
0

2.5

0

1667

Representing the Military Service Member in Marital &
Family Law Matters					
12/4/2015

2

0
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Florida Bar CLE Programs At The Law Library
Recorded CLE Programs - Sorted by Expiration Date
Course #
Title

1898

Expiration
Date

Top 10 Things You Need to Know About Florida’s New
LLC Act						
1902 Maintaining a TRUSTworthy Trust Account: TRUST ME,
IT’S NOT YOUR MONEY					
1375 Managing Business Risk in the Law Firm 		
1539 Working in the Cloud: It’s the Latest; It’s the Greatest, or Is it?
1702 Bursting Through the Technology Barrier - the RPPTL Edition
1899 Drafting a Better Commercial Real Estate Contract Standard Provisions and Pitfalls
1687 The Ins and Outs of Community Association Law 2014
1716 IRS: We got What it Takes to Take What You Got (Round 2)
1700 Medical malpractice Seminar 2014
1903 Survey of Florida Law 2014 (2 copies)
				

General
Hours

Ethics
Hours

10/25/2015

1

0

11/4/2015
12/25/2015
9/5/2015
11/30/2015

1.5
2
2.5
3

0
0.5
0
2

11/15/2015
10/4/2015
10/25/2015
9/14/2015
11/9/2015

4
8
9
6
12

0
1
1
1
3.5

Recent CLE Presentations

Bruce Abernathy presents “Re-thinking Basic
Estate Planning in Light of Recent Tax Law
Changes”.

Steve Hoskins presents an “Overview of Handbook on Lawyer Advertising and Solicitation”.

Poet’s Corner
The Lawyers’ Ways
I’ve been list’nin’ to them lawyers
In the court house up the street,
An’ I’ve come to the conclusion
That I’m most completely beat.
Fust one feller riz to argy,
An’ he boldly waded in
As he dressed the tremblin’ pris’ner
In a coat o’ deep-dyed sin.

Then the other lawyer started,
An’ with brimmin’, tearful eyes,
Said his client was a martyr
That was brought to sacrifice.
An’ he give to that same pris’ner
Every blessed human grace,
Tell I saw the light o’ virtue
Fairly shinin’ from his face.

Why, he painted him all over
In a hue o’ blackest crime,
An’ he smeared his reputation
With the thickest kind o’ grime,
Tell I found myself a-wond’rin’,
In a misty way and dim,
How the Lord had come to fashion
Sich an awful man as him.

Then I own ‘at I was puzzled
How sich things could rightly be;
An’ this aggervatin’ question
Seems to keep a-puzzlin’ me.
So, will some one please inform me,
An’ this mystery unroll—
How an angel an’ a devil
Can persess the self-same soul?
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By Paul Laurence Dunbar
(1872-1906)

continued from page 14

Slander of Title:
(Endnotes)

1 Procacci v. Zacco, App. 4 Dist., 402.2d 425 (1981)
2 Fla. Stat. § 48.23(1)(a)
3 Procacci v. Zacco, App. 4 Dist., 402.2d 426 (1981)
4 Id. at 425
5 Id. at 428
6 Id. at 427
7 Bothmann v.Harrington 458 So. 2d 1163 (1984)
8 Id. at 1168
9 Needs footnote – appears in article citing Bothmann but
doesn’t appear in text
10 Black’s Law Dictionary 9th Edition; Admiral Builders Corp.
v. Robert Hall Village, 101 Ill App. 3d 132 (1st D. 1981)
11 Admiral Builders Corp. v. Robert Hall Village, 101 Ill App.
3d 132 at 136 (1st D. 1981)
12 Id.
13 Id.
14 Gaugert v. Duve, 2001 WL 737375, 4 (Wis 2001)
15 Belleville State Bank v. Steele, 117 Wis 2d 563 at 572, 345
NW2d 405 at 410 (Wis 1984)
16 Id.
17 Fla. Stat. § 48.23(1)(a)
18 Fla. Stat. § 48.23(2) and (3)
19 Fla. Stat. § 48.23(2)
20 Id.
21 Fla. Stat. § 48.23(3)
22 DeGuzman v. Balsini, 930 So. 2d 752 at 754 (2006)
23 Fla. Stat. § 48.23(1)(c)
24 India America Trading, Co., Inc. v. White, App. 3 Dist.,
896 So.2d 859 (2005)
25 DeGuzman v. Balsini, 930 So. 2d 752 at 755 (2006)
26 Slander of Title Claims, 103 Am. Jur. Trials 1 §18. Lis
pendens
27 Id. at 754
28 See id.
29 Conseco Servs., LLC. v. Cuneo, 904 So. 2d 438, at 439 (Fla.
3d DCA 2005)
30 E.g., India Am. Trading, Co., Inc. v. White, 896 So. 2d 859,
860 (Fla. 3d DCA 2005).
31 Nu-Vision, L.L.C., v. Corporate Convenience, Inc., 965
So.2d 232 (Fla. 5th DCA 2007)
32 Beefy King Int’l Co. v. Veigle, 464 F.2d 1102, at 1104 (5th
Cir. 1972)
33 Chiusolo v. Kennedy, 614 So.2d 491, at 492 (Fla. 1993)
34 See DeGuzman v. Balsini, 930 So. 2d 752 (2006)
35 Med. Facilities Dev., Inc. v. Little Arch Creek Props., Inc.,
675 So. 2d 915, 917 (Fla. 1996)
36 Chiusolo v. Kennedy, 614 So.2d 491, at 493 (Fla. 1993)
37 S and T Builders v. Globe Properties, Inc., 944 So.2d 302
(Fla. 2006)
38 Bothmann v.Harrington 458 So. 2d 1163 at 1168 (1984)
39 DeGuzman v. Balsini, 930 So. 2d 752 at 755 (2006)
40 BGJ Associates v. Superior Court, 75 Cal. App. 4th 952, 969
(1999) (citing Malcolm v. Sup. Ct., 29 Cal. 3d 518, 524 (1981);
Hilberg v. Sup. Ct., 215 Cal. App. 3d 539, 542 (1989))

41 See, e.g. Hall American Ctr. Assoc. Ltd. P’ship v. Dick, 726
F.Supp. 1083, 1094 (E.D.Mich.1989)
42 Procacci v. Zacco, 324 So. 2d 180 (Fla. 4th DCA 1975)
43 Id.
44 Id.
45 Id.
46 Procacci v. Zacco, App. 4 Dist., 402.2d 425 (1981);
The notice read as follows:
NOTICE OF LIS PENDENS
TO THE ABOVE NAMED DEFENDANTS AND ALL
WHOM IT MAY CONCERN: NOTICE IS HEREBY GIVEN
that an action was instituted in the above styled court seeking
declaratory and injunctive relief to remove and restrain
obstruction of an easement for road right of way over the South
25 feet of the North 235 feet of the West 240 feet of Tract
12 in Block 3 of the subdivision of Section 31, Township 50
South, Range 42 East, according to the Plat thereof recorded in
Plat Book 2, page 32, of the Public Records of Dade County,
Florida; less the West 40 feet thereof; said lands lying, situate
and being in Broward County, Florida;
and for damages.
47 Procacci v. Zacco, 324 So. 2d 180 (Fla. 4th DCA 1975)
48 Id. citing Dubrowsky v. Benedict, 67 Misc.2d 189, 324
N.Y.S.2d 208 (1971)
49 Procacci v. Zacco, App. 4 Dist., 402.2d 425 (1981);
Count one, paragraph 10, alleges:
The filing of the attached Lis Pendens, together with
the subsequent filing of the aforementioned lawsuit,
constituted a willful, malicious, and intentional
disparagement and slander to the Plaintiffs’ subject
property.
Count two, paragraph 12, alleges:
Thereafter, the Defendants intentionally, willfully,
and wrongfully, interfered with Plaintiffs’ contractual
rights existing under this Agreement by filing the
aforedescribed Notice of Lis Pendens, and resulting
lawsuit against Plaintiffs’ property, which was the
subject matter of the agreement.
50 Id.
51 Id.
52 Id.
53 Id. at 428
54 Id.
55 Id. at 426
56 Id. at 427
57 Id. citing Sussman v. Damian, 355 So.2d 809 at 811 (Fla.2d
DCA 1977)
58 Id. citing Wendy’s of South jersey, Inc. v. Blanchard
management Corp., 170 N.J.Super. 491, 406 A.2d 1337 at
1338 (1979)
59 Id.
60 Id.
61 Id.

