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In Celebration of Constitution Day
By Honorable Mark Klingensmith, in a speech given to the Sons and the
Daughters of the American Revolution, September 8, 2012

O

n September 17, we celebrate the signing of the US Constitution. At 225
years old, it is the longest lasting, most imitated national constitution in the
world. It unified the country during a time of tremendous instability by
providing a stable national government over the 13 separate states. Hearkening back
to the first principles of the Declaration of Independence, the Constitution creates
the processes through which we consider and evaluate the policy questions of today.

T
T
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he challenge of the Founders at the Constitutional Convention in 1787 was to create the
institutional arrangements necessary for limiting power and securing the rights promised in the
Declaration while preserving a republican form of government that reflected the consent of the
governed. That the delegates could agree on such a system was, according to George Washington, “little
short of a miracle.” 225 years later we still celebrate the miracle of the Constitution.
here are many things that are miraculous about the Constitution. The first is that somehow on the
edge of the civilized world more than two centuries ago there could have been such a collection
of political geniuses that they could have actually written it. These geniuses took the form of
lawyers, soldiers, farmers, educators, ministers, physicians, financiers, and merchants serving as
delegates to the Constitutional Convention.
onsider what they did with this document in comparison to other national charters, and you can
appreciate what they accomplished through the elegance of its simplicity. The Constitution of
India, for example, written in 1949, contains 444 articles, 12 schedules and 94 amendments,
with 117,369 words in its English language version and is the longest written constitution of any
sovereign country in the world. Perhaps their convention was made up of mostly lawyers.
continued on page 2
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In Celebration of Constitution Day

t is this written document that, like a contract, gives us
our protections by expressed limitation. In the case of
Marbury v. Madison, where the Supreme Court
established the power of judicial review, Chief Justice
John Marshall emphasized the constraints that are imposed
by the written text, and the judicial duty to interpret and
respect these constraints in all cases raising constitutional
questions. Parenthetically, it is interesting to point out that
while we now take the courts' role in this regard as a given,
compare this to the United Kingdom, a government that
has traditionally operated under the principle of
“parliamentary sovereignty” where the laws passed by
Parliament cannot be questioned by courts. Thus, the
concept of a court declaring an act of the government to be
“unconstitutional” does not exist in England, a country that
also has no formal written constitution.
hope that you have read both the Declaration and the
Constitution recently. If you have, I am sure that you
were struck by how procedural and technical the
provisions of the Constitution are. Perhaps on first reading
it may have been something of a disappointment to you. In
contrast to the fiery eloquence of the Declaration, the
Constitution may seem dry or even dull. This difference in
style, of course, reflects the very different functions of the
two documents.
he Declaration of Independence is an indictment of
the reign of King George III. In a flamboyant tone,
it is brilliantly crafted to persuade the world of the
justice of our fight for independence.
he Constitution, by contrast, is written as a
blueprint to establish the basic set of rules for the
nation. Its genius lies deeper, in its skillful design
of a government structure to best ensure liberty and
democracy, and serve as a bulwark against Man's frailties,
in particular, his susceptibility to corruption and abuse of
power.
ames Madison, considered the father of the
Constitution, asked in Federalist No. 51, “What is
government itself but the greatest of all reflections on
human nature? If men were angels, no government would
be necessary.” Madison knew as well as you and I do that
people are not angels. Government is necessary.
ut governments are not angelic, either. Madison's
answer for preventing this corruption and abuse
came from the political writings of a French social
commentator: Montesquieu's philosophy that
“government should be set up so that no man need be afraid
of another” reminded Madison and others that a free and
stable foundation for their new national government
required a clearly defined and balanced separation of
powers, binding all men to the same set of laws, and
dispersing government power by preventing any one man - or group of men -- from gaining enough power to declare
themselves above the law.

I
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n contrast, the United States Constitution is the
shortest of the world's written constitutions,
containing only 7 articles, 27 amendments, and has
4,543 words, and that includes all the signatures.
he second miracle is the actual substance of it -- the
way that these Founders joined from Locke,
Montesquieu and even the Greek philosopher
Aristotle and his concept of a constitutional republic, and
created an extraordinary political apparatus that nearly a
quarter of a millennium later works, and has worked, with
such incredible success.
ut the third miracle, and the one that we probably
appreciate the least, is the reverence that we
Americans have for it -- which is just as important
as the other two elements. Our reverence for the
Constitution is so deeply ingrained, so intrinsic to our
nature that it might seem to be part of our DNA. That level
of reverence is exceedingly rare, and I would go as far as
saying it is unparalleled in the history of the world.
th
his late 18 century document has been a model for
how governments around the world have chosen to
be organized. It is a model of government so
powerful that even Iran, a country founded on the notion
that America is the “Great Satan,” patterned its
government on the same fundamental structure as set up in
the U.S. Constitution.
t is easy for us now 225 years later to take for granted
that we have a Constitution that is a written document
but for the Framers, the fact that the Constitution was
put to writing was not merely incidental. They recognized
that a written constitution provided the most stable basis
for guaranteeing the rule of law upon which liberty and
justice ultimately depend. As Thomas Jefferson observed,
"Our peculiar security is in the possession of a written
constitution. Let us not make it a blank paper by
construction."
continued next column
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Test Your Knowledge of
The Constitution of the United States
Constitution Quiz Question 1
We hope you sit down with your children and have fun
with this quiz together.
1) The U.S. Constitution was preceded by what
document?

Answers can be found on page 22
2

continued on page 3
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T

his would mean distributing a limited amount of
authority from the people and their states to the
federal government, and dividing the federal
government into three distinct branches, each with
separate powers; each set against its rivals in a base
balance through an intricate system of checks and
balances. And, with a regular schedule of elections, this
would ensure that no single person or group of people
would wield too much power for too long. It is this
structure that is perhaps the most fascinating component of
the Constitution, and in
my opinion, Madison's
greatest creation.Thus
emerged the American
republic — a unique
representative form of
government in which
powers were balanced and
distributed to minimize
corruption and avoid
tyranny.

A

s a result, the design for how our government
would work was put to paper to create in essence a
written contract between “We the People” and this
new federal government. But there is an important
distinction to be made between having a written
constitution and having one that is meaningful.

L

et us consider the following: the freedom of speech,
freedom of assembly, freedom of religion, and a
“bill of rights.” What do you think of when you hear
those concepts?
You
probably think I'm
referring to the
guarantees contained in
the U.S. Constitution –
but I'm not.
any of you
perhaps do not
realize that the
Soviet Union, in the era of
communism, Stalin, and
the Cold War, also had a
t least that is how
written constitution. On
it looked on
the surface, their
paper. What about
constitution resembled
in practice? Didn't
many of the constitutions
Benjamin Franklin
The
Constitutional
Convention
adopted in the West, and
h i m s el f allude to t he
declared that their citizens had certain political rights,
f ragile nature of such theory as actually applied when he
including the freedom of speech, freedom of assembly,
described our new government as, “a republic, if you can
and freedom of religion – all in their own “bill of rights.”
keep it?” What would be so special about this republic?
Their constitution also identified a series of economic and
Ancient Greece and Rome each had republics, and each of
social rights, as well as a set of duties of all citizens; they
those governments failed. What would make us different?
had a legislature with elections at periodic times; they also
hat makes us different from all those prior
had separation of powers among their branches of
republics, and indeed from all the other nations
government. So why did their society become something
in the West, is that we are the only one -- and this
so drastically different from ours?
is unique in human history -- founded on a principle,
he differences between the Soviet and American
memorialized in a document. The French recognize their
constitutions
overshadowed the similarities, and
nation's founding as the storming of the Bastille; Mexico's
thus
two
completely
different political and social
founding is considered to be the first day of their war for
cultures
arose.
In
the
Soviet
Union, citizens who
independence (September 16). Yet our day of
transgressed
unwritten
limits
were summarily
independence is the day we celebrate the signing of a
imprisoned, or worse; there was no right of habeas
written document – the Declaration of Independence.
corpus; there was no mechanism for enforcing any of the
rights provided by their constitution; citizens could not
he Founders believed that the Constitution's
enforce their rights by suing the government; and, there
purpose was to provide the working form for
was
no guarantee of an independent judiciary.
delivering the promise of Jefferson's ideal as set
forth in the Declaration: that the aim of government is
hese cultural differences demonstrated
liberty—to allow self-evident truths to be achieved in
conclusively that the protections and benefits of a
practice with the object of government to be the securing of
constitution are ultimately provided -- not through
its citizens' Life, Liberty and pursuit of Happiness.
merely written terms -- but through deference by a
government and society to its principles.
continued on page 4
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t is no mistake, and no coincidence, that in America our
elected officials, from presidents to legislators to
judges, all take an oath to swear to preserve, protect
and defend -- not the people, not the vote, not the state, not
the government, and not the land -- but the Constitution,
and with it, the rule of law. And it is the rule of law that is
absolutely essential to providing all the other benefits of
our system, to the prosperity and freedom of our country,
and to the well being of all Americans, especially the most
vulnerable.
ristotle defined the law as “intellect without
appetite,” by which he meant justice untainted by
the self-interest of those in power. When the
Declaration of Independence cited as justification “the
laws of nature and of nature's God,” the Founders were
channeling Aristotle, who wrote that the rule of law in
principle means that, “God and intellect alone rule.” The
great difficulty we encounter in striving to meet Aristotle's
ideal was precisely what Madison was alluding to when he
spoke of angels and governments.

T

he Soviet Union had many of the same rights on
paper that we have, but they weren't enforceable
because there was no judicial independence to
check the state; there was no constitutional court
empowered with the ability to declare government acts
void; there were no competing political parties; there were
no free elections.

A

ll of these meant that there were no institutions in
place to help keep their constitution honest to its
word. As a result, the promises made to their
citizens were illusory -- their guarantees were phony –
while the promises made to our citizens were kept
sacrosanct, and so deeply held in our belief system that
men and women were, and are, willing to lay down their
lives to forever ensure their fulfillment.

A

O

ur dedication to an idea, to a principle, is what
separates us from all the republics and
governments that preceded us, as well as those that
followed who gave only lip-service to these principles -but did not have the collective will to actually put them into
effect.

O
H

ur government has been constrained by the rule of
law because we have strong courts that limit what
the executive and legislative branches can do; we
have political parties; and we have free elections where
public opinion and the people can check the government.
ow, then, can we keep our republic? It begins with
you, in your home, and in your community. The
Irish statesman and philosopher Edmund Burke
said, “All that is necessary for evil to succeed is for good
men to do nothing.” I encourage you today to go home and
do something.
Continue to learn about our nation's history.
Educate yourselves, your children and your grandchildren,
in the principles of liberty and freedom.
Form or join a political science book club.
Start a blog to stir up conversation of current events.
Mentor your children and grandchildren by example,
remembering that the opposite of civic virtue is not vice
but apathy.
Call or write your elected officials.
Send a letter to the editor of your local newspaper.
Answer the call to jury duty.
Assist in a political campaign of your choice.
Perhaps, in the future, even consider running for elected
office.
continued on page 6

Constitution Quiz Question 2
2) We often refer to the delegates as “signers” of the
Declaration of Independence. What do we call the
delegates to the Constitutional Convention?

Answers can be found on page 22

Lunch and Learn with 1 hour CLE
Please Mark Your Calenders!
Lunch and Learn
We have two more Brown Bag lunches scheduled in
2012:
On September 19 – Colin Lloyd – “Bankruptcy as a
Defense/Solution to Foreclosure”
On November 16 – Hon. Burton C. Conner – “The
Appellate Process”
Registration is $25 and includes your delicious lunch.
Please register by calling the library at 772-462-2370 or
send your check to the Friends of the Rupert J. Smith Law
Library at 221 S. Indian River Drive, Fort Pierce, Florida
34950.

Constitution Quiz Question 3
3) Initially, the Convention was called to revise the
“Articles of Confederation” rather than create a new
government. Who presided over the conference?

4

Answers can be found on page 22

Seldom are the consequences of the law's absence put to
such display. Dwight Eisenhower once remarked, "The
clearest way to show what the rule of law means to us in
everyday life is to recall what has happened where there is
no rule of law." A Rosewood and its countless variations is
what occurs when law ceases to govern the core of society.
The poor, the unpopular, those without a voice see it first.
But eventually the effects of lawlessness engulf all, as so
powerfully described by Martin Niemuller:

On Behalf of
the Publisher
By James T. Walker, President,
Friends of the Rupert J. Smith Law Library

"Society cannot exist without wholesome restraints. Those
restraints
cannot be inflicted, without security and respect to the
persons who
administer them. ...try to remember, Elizabeth, that the
laws alone
remove us from the condition of savages."
James Fenimore Cooper, The Pioneers (1823)

First they came for the Socialists, and I did not
speak out -Because I was not a Socialist.
Then they came for the Trade Unionists,
and I did not speak out -Because I was not a Trade Unionist.

C

edar Key is a fishing village, artist colony and
tourist center on the Gulf coast. Travelers get there
by driving along SR 24, south from Gainesville.
Anyone making the trip should watch carefully. Nine miles
east of the destination, there will be seen a small roadside
marker for Rosewood, Florida. There may also be seen a
few scattered buildings. But that's all. It is the gravesite for
what was perhaps the darkest chapter in Florida history.
n 1923 Rosewood was a hamlet of several hundred
African Americans. It's economy centered on logging
and production of turpentine. This was an era of high
racial tension. The Klan was active. A series of lynchings
occurred nearby in immediately preceding years. But in
that year a white woman in the nearby town of Sumner
claimed she was beaten by a black drifter. History gives
ample ground for doubting the claim. Mobs of whites
nevertheless converged on Rosewood, where it was
believed the assailant fled. Over the course of several days,
six residents were killed and the survivors fled into hiding
in nearby swamps. Every structure in the community,
churches, businesses, homes, was burned to the ground.
Nothing was spared. The residents never returned. A grand
jury convened, but found no one to blame. None of the
participants was ever charged. Almost immediately a wall
of silence went up. It was as if the town of Rosewood and
its people never existed.

Then they came for the Jews, and I did
not speak out -Because I was not a Jew
Then they came for me -- and there was no one
left to speak for me.

S

o lose no opportunity to reinforce the importance of
the law. Celebrate it. Put the law on a pedestal. Praise
it to the skies, as so eloquently urged by Abraham
Lincoln, who said: "Let reverence for the law be breathed
by every American mother to the lisping baby that prattles
on her lap. Let it be taught in schools, in seminars, and in
colleges. Let it be written in primers, spelling books, and in
almanacs. Let it be preached from the pulpit, proclaimed in
legislative halls, and enforced in the courts of justice. And,
in short, let it become the political religion of the nation."

I

Friendly Passages speaks to that purpose of advancing the
theme of law as central to American life. It promotes
education of the Bar and general public about law as a basis
for growth of justice and the common welfare, all the while
combating the indifference which might hinder such
growth. It does that through book reviews, poems, practice
articles, op-ed pieces, histories, cartoons, and puzzles,
anything that enhances awareness of the law in every walk
of life, and inspires devotion to its role as "the political
religion of the nation." We hope you approve, gentle
reader. Thank you for your support.

L

et's think about that. An entire town suddenly
vanishes in the night. People die, survivors are
terrorized. Seldom have the mitigating effects of
law and justice been so far removed.

Constitution Quiz Question 4
4) Who is called the “Father of the Constitution?”

Answers can be found on page 22
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Coming to the library for the first time?

I

am hopeful that a new generation is coming with a real
appreciation of the Constitution and its centrality to
ensuring justice and security in our communities, to
promoting the welfare and the prosperity of all the people,
and to securing the blessings of liberty to our children and
us. Let's commit ourselves to keeping this republic and
passing it on to the rising generation.
f you choose not to keep your republic, then know this:
other alternatives are available. This past century we
have witnessed several of them. Communism.
Fascism. Totalitarianism. Terrorism. Anarchy. Therefore,
it is important to keep watch.
istory has shown time and again that ideas have
consequences. In the 21st century we have
discovered that the text, the blog, and the tweet,
like the pens of olden days, are mightier than the sword.

We are located at 221 South Indian
River Drive in downtown Fort Pierce.
We are just South of the Clerk’s new building and in the
Courthouse campus. We are the only entrance on Indian
River Drive. Usually you can find a parking spot on
Indian River Drive but if none are available there is a 3
nd
story parking garage not far from us on 2 Street. All
of the parking is free.
From the South:

I
H
O
C

Turn right (East) on Orange Avenue
To South Indian River Drive and turn right (south)
You’ll see us on the right hand-side of the road
From The West:
Take S.R. 70 (Delaware Avenue) to US 1
Turn left (North) on US 1 to Orange Ave
Turn right (East) on Orange Avenue
To South Indian River Drive and turn right (south)
You’ll see us on the right hand-side of the road

ur nation, like our hometowns and our families,
has always depended upon ordinary people
dreaming of such grand ideas, and doing
extraordinary things.
onsider what Martin Luther King, Jr., said in the
last speech of his life:“Somewhere I read of the
freedom of assembly. Somewhere I read of the
freedom of speech. Somewhere I read of the freedom of
press. Somewhere I read that the greatness of America is
the right to protest for right.” That “somewhere” is the
Constitution of the United States of America. Those rights
that Dr. King spoke about belong to you, your children and
your children's children, all because you have a
Constitution and a republic—if you can keep it.

Constitution Quiz Question 5
5)
state,
JamesJames
Madison
drafted drafted
the “______
5)After
Afterhishis
state,
Madison
the
Plan.”
“______ Plan.”

Lawyer Life

Answers can be found on page 22

Judge Klingensmith is a Circuit Court judge in the 19th
Judicial Circuit, currently assigned to the Family Division
in St. Lucie County. He received his B.A. and J.D. degrees
from the University of Florida. He now serves on the UF
Law School Board of Trustees, as well as the St. Lucie
County Children's Services Council, the Executive
Roundtable of St. Lucie County, and is the Treasure Coast
District Chairman for the Boy Scouts of America Gulf
Stream Council. Judge Klingensmith is also Board Certified
by the Florida Bar in Civil Trial Law, and a member of the
local chapter of the American Board of Trial Advocates and
the Major Harding Inns of Court.

Come To The Next Friends’ Meeting!

Thursday October 4th at 5:30 p.m.
All meetings are at the
Library and refreshments are
provided. We look forward
to seeing you!
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Oh No!!!
It’s Sharkman
again!

F

Getting To Know
Your Local Legal
Aid Office Florida
Rural Legal Services, Inc.

RLS is dedicated to working with the private bar.
Private Attorney Involvement (PAI) is crucial to
achieving our mission to provide quality civil legal
advice, representation, and education for low income
people and communities. This partnership between FRLS
and private attorneys ensures our most vulnerable citizens
are able to have the best legal representation possible. To
that end FRLS encourages private attorneys to participate
in a legal advice clinic or take a pro bono case.

By Carolyn Fabrizio

F

lorida Rural Legal Services, Inc. (FRLS) is a nonprofit law firm. FRLS provides free civil legal
assistance to indigent, elderly, and disabled people
in thirteen counties throughout South Central Florida.
FRLS also provides assistance to eligible migrant workers
under strict federal guidelines. Last year FRLS handled
over 7,000 cases and provided free legal information and
education to over 26,000 people. FRLS's Fort Pierce
office is the only legal aid office covering the four counties
th
which make up the 19 Judicial Circuit. If you see a FRLS
attorney in court in Fort Pierce one afternoon, that attorney
may very well have been in Okeechobee that morning and
Vero Beach or Stuart the day before.
RLS receives funding from various funding
sources. FRLS's major funding source is Legal
Services Corporation. LSC is an independent
501(c)3 non-profit corporation created by Congress.
FRLS must comply with statutory and regulatory
requirements as well as certain restrictions on the types of
services we can provide using LSC funds. FRLS also
relies on various other funding sources which enable us to
provide services to local residents. We must often apply
these funds toward specific priorities at the discretion and
direction of each grantor.
RLS is facing two main challenges today: reduced
funding and increased demand for services. FRLS
establishes levels of priorities for the types of cases
we handle. When we receive calls for services outside of
our priorities or over and above our current resources, we
look to local private attorneys to volunteer their time and
expertise. Without this volunteerism, equal access to the
courts for low income clients is simply not possible. As
LSC Board Chairman John G. Levi stated, “there are twin
challenges now facing legal services programs across the
country – significantly reduced resources and historically
high demand.” Without the generosity of local attorneys
willing to take pro bono cases through FRLS, we would
not be able to meet this increased demand.

I

n 2009, the ABA Standing Committee on Pro Bono and
Public Service launched National Celebrate Pro Bono
Week. This year, Pro Bono Week is October 21-27,
2012. FRLS and All Bar Associations of the 19th Judicial
Circuit are celebrating National Pro Bono Week with the
following events:
October 17:
Legal Advice Clinic, Log Cabin Senior Center, Jensen
Beach.
October 18:
Legal Advice Clinic, Kane Center, Stuart.
October 21-27:
Legal Education Seminars, Saint Lucie County
Courthouse, Fort Pierce.
October 24:
Legal Advice Clinic, Indian River County Law Library,
Vero Beach.
October 26:
Legal Advice Clinic, Okeechobee Public Library,
Okeechobee.

F

F

For More Information...
th

For more information on FRLS or the 19 Circuit Pro
th
Bono Project, please contact Carolyn Fabrizio, 19
Circuit PAI Coordinator, at (772) 466-4766, ext. 7024 or
by email carolyn.fabrizio@frls.org.
“Remember there is no such thing as a small act of
kindness. Every act creates a ripple effect with no logical
end.” - Scott Adams
Carolyn Fabrizio received a Juris Doctorate from Suffolk
University Law School and a Bachelor of Science in Business
Administration from Stonehill College. Carolyn Fabrizio has
been the Private Attorney Involvement Coordinator for
the 19th Judicial Circuit through FRLS since 2009.

Constitution Quiz Question 6
Afteror
hisFalse:
state, James
Madison
drafted
the “______
6)5)True
No single
man
is responsible
for
Plan.”
writing the Constitution.

Answers can be found on page 22
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The Least Dangerous Branch?

illustrated the South's position. Rogers told Chief Justice
Warren, “I would have to tell you that right now we would
not conform – we would not send our white children to
Negro schools.” Rogers' stated that desegregation could
not be accomplished “perhaps not until 2015 or 2045.” So,
by Rogers estimation, integration would not occur until a
time when Americans expected to be taking intergalactic
vacations. Striking a compromise, the Court remanded the
cases to the District Courts from which they originated and
ordered them to take “such proceedings and enter such
orders and decrees consistent with this opinion as are
necessary and proper to admit to public schools on a
racially nondiscriminatory basis with all deliberate speed
the parties to theses cases.”

By Robert Brammer
he Supreme Court receives entirely too
much blame and too much credit for its
influence over American life. Since we
find ourselves in another Presidential election
cycle, we will undoubtedly hear claims that the
Supreme Court has exceeded the bounds of its institutional
competence by engaging in judicial activism. The
interesting thing about this claim is that it assumes
Supreme Court decisions are self implementing and that
we must acquiesce to them. I would suggest that Supreme
Court decisions only have efficacy where they are met with
the American people's cooperation or apathy, and I think
this can be demonstrated with Brown v. Board of
Education.

T

W

The Supreme Court Building

B

rown reveals the claims of an all powerful federal
judiciary are hollow. In 1954, the Supreme Court
handed down its decision in Brown, overturning the
Plessy v. Ferguson decision that held the 14th Amendment's requirement of equal protection of the law was
satisfied by the maintenance of separate but equal public
facilities. Chief Justice Warren, writing for a unanimous
Court, held that the separate facilities, even if equal in
material aspects, were inherently unequal. The Court also
announced a second hearing during which both sides
would have an opportunity to advise the Court as to how it
would go about implementing its decision. The second
hearing was held in 1955, and is commonly referred to as
Brown II. The National Association for the Advancement
of Colored People (NAACP) proposed an implementation
standard that it characterized as “generous in the extreme.”
It expressed a willingness to forego immediate
implementation of the decision, provided the Court set a
firm time line by which the desegregation effort would be
accomplished. It further demanded desegregation
conclude no later than September of 1956. The opposition,
consisting primarily of Southern states, lobbied for no
fixed time line or deadline for the implementation of the
decision. S.E. Rogers, a lawyer for South Carolina,

8

hat followed was, as Justice Hugo Black said,
“entirely too much deliberation and not enough
speed.” Most scholars blame the delay in
desegregation on Brown II's lax standard of
implementation. They claim this standard provided a green
light for the Southern states to obstruct the process of
desegregation. These scholars grossly overestimate the
power of the Court in the face of a strong, public
opposition. They forget that the Court has neither the
power of the sword nor the purse. And since a Supreme
Court decision will only have an effect if it receives the
cooperation of political branches, unless there is public
cooperation or apathy in response to a decision, the
political branches will not act or may even obstruct the
implementation of a decision. The public opposition to
Brown was fierce. In 1956, the Southern members of
Congress, many of whom bear a striking resemblance to
Colonel Sanders, declared war on the Court by crafting “A
Declaration of Constitutional Principles,” commonly
known as the Southern Manifesto. In it, one-hundred-one
members of Congress declared that Brown had no legal
basis and that they would “use all legal means to bring
about the reversal of the decision and prevent the use of
force in its implementation.”
The Executive Branch
under Eisenhower also showed little interest in
implementing Brown. Eisenhower took only one action to
desegregate a school, and that could also be seen as an
effort to preserve federal authority in the face of flagrant
defiance by the Governor of Arkansas, Orval Faubus.
Faubus didn't exactly suffer for his defiance. A Gallup poll
in 1958, asked “What man that you have heard or read
about, living today in any part of the world, do you admire
most?” Americans listed, alongside Dr. Jonas Salk and Sir
Winston Churchill, Governor Orval Faubus. Private
parties also resisted the decision through terrorism. The
murder of Emmit Till, the assassination of Medger Evers,
the attacks on the Freedom Riders, the Birmingham church
bombing, and the numerous attacks on white and black
Civil Rights workers also demonstrated the fierce
opposition to Brown. In Yazoo, Mississippi, the white
citizens' councils adopted the tactics used by cold warriors.
continued on page 9

continued from page 8
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espite the opposition described here, in 1968
integration rose to 32%. By the 1972-1973 school
year, 91.3% of Southern schools were
desegregated, and in no Southern state did fewer than 80%
of African American children attend a majority white
school. What happened? The usual suspect is the
abandonment of the “all deliberate speed” standard in
Alexander v. Holmes County Board of Education. This
belittles the contribution of activists who were bombed,
shot, beaten, and harassed in their efforts to change the
country's social perceptions on the ground. The changed
circumstance was a shift in public opinion that allowed
political actors to implement the decision with a lesser fear
of reprisal. The shift in public sentiment is visible in
Gallup polls taken over time, especially in the South.
Gallup asked, “Would you, yourself, have any objection to
sending your children to a school where a few of the
children are colored?” In 1958, outside the South, 13%
objected. While in the South, 72% objected. In 1966,
outside the South, 6% objected. While in the South, 24%
objected. In 1970, outside the South, 6% objected. While
in the South, 16% objected. These numbers show a clear
shift in public sentiment, especially in the South, that
allowed for the enforcement of Brown by the political
branches of government. The work of activists on the
ground, not a change in judicial standards, facilitated
integration. The Court is not the all powerful entity that
many politicians would like to claim. On hot button issues
that receive public scrutiny and embolden organized
public opposition, the Court's power is very limited. The
Court's greatest power lies elsewhere, where its decisions
are met with apathy.

The Least Dangerous Branch?
They took it upon themselves to place ads in local
newspapers listing the names of African Americans who
signed petitions supporting the desegregation of a city's
schools, no doubt striking fear into the hearts of those who
would otherwise have emerged to challenge the
segregationists.

I

f, in light of this strong resistance to Brown, it seems
reasonably clear that the Court did not have any power
to affect social change when there was not a political
coalition to support the implementation of its decision, that
message was completely lost on the Justices. In Cooper v.
Aaron, the Justices faced the request of the Little Rock
School Board that, in the aftermath of the Little Rock nine
incident and continued opposition by Governor Faubus
and the Arkansas Legislature, the U.S. District Court for
the Eastern District of Arkansas grant a two and a half year
reprieve from the requirement to integrate. The District
Court accepted the petition, but the Eighth Circuit
reversed. The Supreme Court affirmed the Eighth Circuit,
and in a shrill restatement of their authority, cited Marbury
v. Madison to remind Arkansas that it is their sole province
to declare what is and is not Constitutional. The
concurring opinion by Justice Frankfurter expressed an
almost magical belief in the rule of law, explaining that
public animosity toward a decision of the Court was not
proper grounds for refusing to implement that decision.
Frankfurter's grand assumptions about the Court's power
to scold the public into compliance were not supported by
results. At the time Brown was decided, 0.01% of African
Americans attended majority white schools. A decade
later, in 1964, the number had increased to only 2.3%.

“The Court is not the all powerful entity that many
politicians would like to claim. On hot button
issues that receive public scrutiny and embolden
organized public opposition, the Court's power is
very limited. The Court's greatest power lies
elsewhere, where its decisions are met with
apathy.”

T

he public opposition to Brown had concrete effects
on the fortunes of political actors who dared to
support Brown. Two members of the House of
Representatives from North Carolina who refused to sign
the Southern Manifesto were rewarded for their courage
by not being re-elected. Meanwhile, George Wallace's
opposition to Brown paid dividends in Alabama and
rocketed him to national prominence in the Democratic
Party. Arkansas Governor Orval Faubus was well aware of
the political opportunities and liabilities related to Brown.
In a 1974 interview, he recalled that he felt the federal
government had attempted to pawn off responsibility for
enforcing the unpopular decision on him.

The Justices of the Supreme Court
continued on page 10
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continued from page 9

The Least Dangerous Branch?

T

he Supreme Court has been very active over the
th
past decades in altering the interpretation of the 11
Amendment. Odds are that you, the reader, are a
lawyer. So, ask yourself, what is the 11th Amendment and
what do I know about it? If you're coming up empty, then
imagine how few members of the American public know
what it is or how the Court interprets it. It is on these issues,
where much of the public is in the dark, that the Court finds
its greatest source of power and can issue illegitimate
decisions that will seldom be recognized or challenged.

Constitution Quiz Question 8
5) After his state, James Madison drafted the “______
8) How many Amendments are there?
Plan.”

Answers can be found on page 22
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Robert Brammer is a former staff member of the
Rupert J. Smith Law Library and regular contributor
to “Friendly Passages.” He is a member of the
Florida Bar. He earned his J.D. from Wayne State, his
M.L.S. from Florida State, and his B.A. from the
University of Kentucky. Robert was a reference
librarian at the Stetson University College of Law but
is pictured above leaving for Washington D.C. He
recently accepted a position at the Library of
Congress. We are looking forward to Robert’s reports
from Washington D.C. and are sure that everyone will
join us in wishing Robert continued success in his new
position.

CRYPTOQUOTE

LAW FIRM

PBF'Y XFYUNRUNU JXYS CFHYSXFM XF
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For the impatient, e-mail your answer to
nora@rjslawlibrary.org for confirmation.
For the patient, the decoded quote will appear in the
November/December issue.
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Constitution Quiz Question 9
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5) After his state, James Madison drafted the “______
9)
Which Amendment protects the right to bear arms?
Plan.”

A Library is not a luxury but one
of the necessities of life.
--Henry Ward Beecher

9A) Which Amendment protects the right to bare
arms?

Answers can be found on page 22
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Sharia, the Olympics, and Ramadan 2012:
Where Sports, Religion, and Law Collide
By Ashley Walker
any watched the Olympics over
the past few weeks, captivated
by the stories of the men and
women who made their nations proud.
From Gabby Douglas of Virginia Beach,
Virginia to Florida's own Ryan Lochte,
Abby Wambach, and Tyson Gay, these
athletes trained for years in order to
compete for the Olympic Gold and ensure their places in
the annals of sports history for generations to come.
Although all athletes are faced with significant physical
and mental challenges, some competitors at this year's
Olympics in London faced even more difficulties than
most. This year, more than 3,000 Muslim athletes took
their places among the Olympians and were
confronted with a significant decision.
In order to follow one of the
central commandments of the
Qur'an, observant Muslims
generally refrain from eating or
drinking during daylight hours
throughout the month of the Islamic
calendar known as Ramadan. In 2012,
Ramadan began in the evening of
Thursday, July 19, 2012 and ended in the
evening of Saturday, August 18, 2012. The
Summer Olympics were scheduled for Friday,
July 27, 2012 through Sunday, August 12, 2012.
Therefore, any athletes who were also Muslim faced a
quandary: to fast or not to fast? Their decision could
affect their adherence to Sharia law, and therefore, to their
Islamic faith.
asting during the month of Ramadan, when
Muslims believe the Qur'an was revealed to the
Prophet Muhammad, is one of the five pillars of
Islam. All able-bodied Muslims are expected to fast,
although some interpretations of the Qur'an allow for
exceptions to this rule. The idea is that fasting allows
Muslims to empathize with the plight of the poor and
hungry and to renew personal awareness of their faith. In
many Muslim nations, Ramadan is set aside for spiritual
reflection, self-improvement, and increased devotion and
worship. Businesses are closed during various parts of the
day, and they often stay open late at night to take advantage
of increased business after dark. Muslims begin their fast
when the sun rises and end it at sunset, and many families
celebrate the “breaking of the fast” with holiday dishes and
festivities.

M

M

F

uslim athletes facing the choice of whether or
not to fast may have asked themselves, “Is it my
responsibility to follow my religion's
commandments in their most exact form? Or is my duty to
my nation, and should I strive to be as healthy and strong as
possible for my countrymen's sake?” Fasting during
Ramadan does not pose any medical risks to healthy
individuals. In fact, a recent study at the American
Hospital of Dubai found that participating in the annual rite
may result in a long-term reduction of one's average LDL,
or “bad” cholesterol, thus potentially reducing the risk of
heart disease; but Olympic athletes
undergoing serious training regimens
are not average individuals. They
require far more calories than the
2,000 recommended for healthy
adults. They also put their bodies
through intense physical strain,
far beyond what the average
faster must endure during the
the month of Ramadan.
In 2009, theInternational Olympic Committee
(IOC)'s nutrition working group began investigating the impact of fasting on sports performance.
A team of scientists led by Ron Maughan, professor of
sport and exercise nutrition at Loughborough University,
analyzed more than 400 articles on Ramadan and sports.
The group's findings were published in the British
Journal of Sports Medicine last month. The report found
that "Fasting of short duration or intermittent nature has
little or no effect on the health or performance of most
athletes … Ramadan observance has only limited
adverse consequences for either training or competitive
performance.” However, some fasting athletes have
experienced feelings of sickness or weakness while
performing in intense physical competitions. They also
may suffer from dehydration at a greater rate than other
athletes, since water is prohibited under the fast.
ut how does this all tie into the law? To answer this
question, it is important to consider that there is a
broad spectrum of cultures and beliefs in Islam and
among Muslims, as in any other faith. Some Muslims are
very devout, while others may choose only to observe
holidays or to pray when they are with family members.
Each individual member of the Islamic faith decides how
he or she is going to respond to the rules and principles laid
out in the Qur'an. Moreover, just as there are schools of
theology and denominations within Christianity and
Judaism, there are religious sects within Islam as well.
The two main branches of Islam are Sunni and Shia; the
majority of Muslims, or about 80% - 90%, are Sunni, while
the rest are Shia (or representatives of a minority group).
continued on page 13
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continued from page 12

R

eligious leaders in some nations have issued
fatwas, or religious rulings, about an Olympic
athlete's duty to fast during Ramadan. In Egypt, the
fatwa committee at Al Azhar University in Cairo ruled that
athletes did not have to fast at the Olympics, citing Hanafi
scholars' views that “it's permissible to break fasting while
traveling if the duration will not exceed 15 days”. In other
nations, the choice is left to the athlete. This year, the
United States does not have a Muslim athlete on any of its
teams, but the United Kingdom has several. Two of them,
British track and field athletes Mo Farah and Abdul
Buhari, decided to postpone their fasts until after the
Games. Moe Sbihi, a member of the United Kingdom's
crew team, is also not fasting. After consulting with
scholars, he will compensate by doing charity and is
donating 60 meals to the poor for each day of fasting he
misses.

Sharia, the Olympics, and Ramadan 2012:
Where Sports, Religion, and Law Collide

T

he Sharia (meaning literally "the path leading to the
watering place") is Islamic law formed by
traditional Islamic scholarship. In Islam, Sharia is
meant to serve as the manifestation of God's will, and
devoted Muslims believe that the rules and responsibilities
laid out in Sharia are requisite by virtue of religious belief.
Sharia addresses many topics commonly governed by
secular law, including crime, economics, and public
policy. It also deals with personal matters such as hygiene,
diet, prayer, and fasting.

I

n a traditional Sharia court, the presence of lawyers or
other counsel would be unusual. Plaintiffs and
defendants generally represent themselves, and trials
are presided over by a judge. There is no principle of stare
decisis, as found in common law.
Judges rely upon
thousands of years of Islamic jurisprudence in the form of
jurists' reference materials and collections of non-binding
legal opinions. There are various bodies of Islamic
jurisprudence within the four major schools of law, some
of which tend to be extremely Orthodox and others that are
more liberal. To return to our athletes for a moment, it is
very unlikely that they would ever be persecuted by Sharia
law if they chose not to fast.Fasting is a personal choice
and many religious leaders recognize the importance of
allowing the practitioner to decide how best to follow his
or her faith. Furthermore, most Islamic nations treat their
Olympians with a great deal of respect and desire them to
succeed.
However, the Qur'an lays out specific
instructions for behavior during Ramadan, which many
Muslim athletes feel uncomfortable breaking, and the
cultural significance of Ramadan and the importance of
the fast to many Muslims cannot be overstated. Some
athletes may therefore feel compelled to fast, even if they
fear it may affect their athletic performance.

“Fasting is a personal choice and many
religious leaders recognize the importance
of allowing the practitioner to decide how
best to follow his or her faith.
Furthermore, most Islamic nations treat
their Olympians with a great deal of respect
and desire them to succeed. “

T

wo exceptions to the fasting rule are mentioned in
the second chapter of the Qur'an, which reads,
“And whosoever of you is present, let him fast the
month, and whosoever of you is sick or on a journey, a
number of other days.” In many instances, the second part
of that passage has been the rationale for athletes
competing at the Olympics to postpone their fast until after
competition. According to this interpretation of the
Qur'an, Muslims are permitted to break their fast for
travelling, which athletes are if they're attending the
Olympics, or if they are ill. The chapter goes on to note,
“Allah intends every facility for you; He does not want to
put to difficulties. (He wants you) to complete the
prescribed period, and to glorify Him in that He has guided
you; and perchance ye shall be grateful.” Therefore
observant Muslims may delay their fast if they are serving
a larger mission, and the honor of winning a gold medal
may represent exactly that.

T
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he Moroccan men's soccer team is made up of 22
players in total, all of whom are Muslim. Nine
players are fasting for Ramadan, while the other 13
have chosen to postpone. For Coach Pim Verbeek, who is
from the Netherlands and not Muslim, managing the
team's calendar has been a lesson in flexibility and openmindedness. During training, Verbeek held two sets of
meals and two different practices. One practice took place
at noon while the fasting players were generally sleeping.
The other was at 6:30 PM, and the fasting players were able
to play because they would break their fast a few hours
later. In the United Arab Emirates, the nation's soccer team
actually received approval to break its fast by the country's
Department of Islamic Affairs. The department stated that
competing isn't an excuse for breaking the fast, but
travelling was — provided the athletes do not remain in
one place for more than four days.
continued on page 14

continued from page 13

Constitution Quiz Question 10

Sharia, the Olympics, and Ramadan 2012:
Where Sports, Religion, and Law Collide

10) Which Amendment protects freedom of religion?

Answers can be found on page 22
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would be of interest to you to: nora@everlove.net
Look for letters in future editions. We hope to see you
there.

A

t the beginning of the competition, Olympic
athletes take an oath to represent their countries
for “the glory of sport and the honor of our teams.”
They earn admiration, respect, and a place in the annals of
athletic history when they compete at the Olympic Games.
The competition in and of itself is a challenge of the
highest order. This year, more than 3,000 Muslim athletes
from a variety of nations found this burden increased by
one of spiritual duty, as they considered whether to observe
daylight fasting from food and drink during the holy month
of Ramadan. While some chose to postpone their fast,
others decided to observe the fast as planned. The
inclusiveness of the Games, however, and the chance to
compete on the global stage regardless of race or creed, is
something that we all can celebrate. As the International
Olympics Committee's charter says, “The practice of sport
is a human right. Every individual must have the
possibility of practicing sport, without discrimination of
any kind and in the Olympic spirit.” It is laudable that
Muslim athletes are able to participate at the Games while
observing their religion as they choose.

The Lighter Side of the Law

Ashley Walker is a legal assistant with the firm Lichtman and
Elliot, PC, in Washington, D.C., specializing in immigration
and asylum law. She graduated from Dartmouth College in
2010 after studying English Literature and Arabic. While in
college, she participated in Arabic language study abroad
programs and held internships in Fez, Morocco, Cairo,
Egypt, and Jerusalem, Israel. Subsequently, she was a
paralegal with Cleary Gottlieb Steen & Hamilton, LLP,
working primarily on antitrust litigation and securities. She
plans to pursue graduate study beginning in 2013.

Constitution Quiz Question 11
11) Which Amendment asserts that no warrant shall be
issued without probable cause?
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Answers can be found on page 23

RULES REGARDING
MANDATORY
EMAIL SERVICE

S

ubsection (d) (Filing) requires that all original
documents must be filed with the clerk either before
service on the opposing party or immediately
thereafter. Subsections (g) (Service by Clerk) and (h)
(Service of Orders) allow, but do not require, the clerks and
the courts to utilize email service.
inally, the Florida Supreme Court approved
amendments to all court rules which include a
reference to service of documents, to provide that
service must be made in accordance with Rule 2.516.
ith the exception of attorneys practicing in the
criminal, traffic, and juvenile divisions, this
change takes effect on September 1, 2012. For
those practicing in the criminal, traffic, and juvenile
divisions, email service is optional as of September 1,
2012. It will become mandatory when the e-filing
requirement goes into effect on October 1, 2013.

By Katie Everlove-Stone
n June 21, 2012, the Florida Supreme Court
approved an amendment to the Florida Rules of
Judicial Administration, implementing new Rule
2.516 (Service of Pleadings and Documents). In re:
Amendments to the Florida Rules of Judicial
Administration, No. 10-2101 (Fla. June 22, 2012, as
published in a second corrected opinion June 28, 2012).
Rule 2.516 requires that service of documents and
pleadings be made by email. With some exceptions which
are discussed below, this requirement takes effect on
September 1, 2012.
pon initiating or appearing in a case, a lawyer
must designate one primary, and may designate
up to two secondary, email addresses for
receiving service.
Once the email address has been
designated, all future service to that lawyer must be made
via email.
here are several limited exceptions to the email
requirement. Attorneys who do not have an email
account or lack access to the internet at their
offices may file a motion to be excused from the email
service requirement. Additionally, pro se litigants have
the option to designate an email address for service, but are
not required to do so. Finally, applications for witness
subpoenas and documents required to be served by formal
notice are not required to be served by email.
ule 2.515 has been amended to provide that in an
initial pleading, an attorney's primary email
address, and if desired, secondary email addresses
shall appear under the attorney's signature.
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Katie Everlove-Stone is a young and brilliant (my
daughter) tax attorney in Tampa.
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Constitution Quiz Question 12

R
U

12) Which Amendment guarantees a civil trial by jury?

Answers can be found on page 23

nder the new Rule 2.516, service is deemed to be
made when the email is sent. The documents to
be served must be attached to the email as PDF
files and may not exceed 5 megabytes in size in total. If the
documents exceed 5 megabytes, then separate emails must
be sent (none of which may exceed 5 megabytes).
he subject line of the email must state: “SERVICE
OF COURT DOCUMENTS” in all capital letters,
followed by the case number. The email must state
the court in which the case is pending, the case number, the
names of the parties, the title of the document being served,
and the sender's name and telephone number.

Place Your Ad Here!

T

15

Please contact Nora at 727 644-7407
for rates, availability and other details.
This is your opportunity to show your
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J. Smith Law Library and reach
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How the Law Governs Cruise Ship Routes

A

By Richard Wires

D

uring the past half-century travel by sea has
undergone tremendous changes, with passenger
services and ocean liners having now almost
disappeared, and international cruising aboard hotel ships
being popular and a major business. Cruise lines have
tried various ways to remain competitive, not only with
larger and more luxurious vessels and a range of novel
activities, but also by devising new itineraries for their
clientele. Sometimes the size of new ships determines
where they can go or call. But
thereare also legal restrictions
that affect the ships' routes.
Most cruise ships are foreignflag vessels and American
statute has long governed what
services they may offer.
hen discussing
cruise ship routes
passengers often
erroneously cite the Jones Act
of 1920, so named after Senator
Wesley Jones (Republican,
Washington) who sponsored it,
a wide-ranging federal law known officially as the
Merchant Marine Act or MMA. It regulates only the
handling of cargo, not carrying people for travel or
cruising. Designed to protect American shipping jobs and
interests from foreign competition, the MMA prohibits
foreign-flag ships from moving cargo between American
ports, known as “cabotage” in maritime terms. (The
French word rhymes with “sabotage.”) By extension,
cabotage now includes domestic but non-coastal
commerce: sea connections with Alaska, Puerto Rico, and
Hawaii for instance.

W
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“...only American-owned and registered ships may
carry passengers between American ports or
coastal places.”

T

he statute that actually covers passenger traffic is
similar but older: the Passenger Vessel Services Act
or PVSA of 1886 (46U U.S.C. §55103), now
enforced by U.S. Customs and Border Protection under the
Department of Homeland Security. It declares that only
American-owned and registered ships may carry
passengers between American ports or coastal places.
There is no distinction between remaining passenger liners
like the Queen Mary 2 and cruise ships regardless of their
construction type or size. The penalty for shipowners is a
fine of several hundred dollars for each person whose
passage violates the law. Of course the problems lie in the
details. Especially important are where a ship might call
between its visits to American ports and whether it uses the
same port and returns with all passengers.

key point is PVSA's reference to travel between
American ports or coastal places. Foreign ships
cannot carry people from New York to Fort
Lauderdale, for instance, or provide a passenger service
between San Francisco and Los Angeles. The statute does
not affect international travel by sea, such as New York to
Europe or Miami to Quebec, because passengers are not
traveling between two domestic ports. Nevertheless a
useful safeguard is having cruise passengers travel by air in
one direction. But what if a foreign-flag ship makes an
intermediate call at a foreign port between two dockings
here? The port's location then is
critical. Foreign-flag vessels
may board passengers at an
American port and return them
there or to another American
port only if meanwhile the ship
visits a “distant” foreign port as
that word has been interpreted.
What qualifies is a port beyond
the North American continent
and all islands part of it. That
rules out any port in Canada,
Mexico, Central America, the
Bahamas, Bermuda or most of
the Caribbean. Some notable exceptions are the islands of
Aruba, Bonaire and Curacao lying just off South America's
coast. Thus cruises out of Miami to Cartagena or Lisbon
meet the legal test. But a ship's itinerary for travel from
Miami to Boston with a stopover of several days in the
Bahamas or Bermuda would be deemed in violation. A
foreign ship leaving Fort Lauderdale and bound for France
may call at New York while en route but none of its
passengers may terminate their trip there.
ruise lines often operate cruises using a single
American port without allowing anyone to leave
the ship permanently at any other American port
except in the cases of medical emergencies. Thus foreignflag ships may offer so-called “cruises to nowhere”
because the departure and return port are the same.
Caribbean island cruises are allowed if they begin and end
at the same American port. So are New York-BermudaNew York cruise routes. In such cases no passage
“between” two ports has taken place. The original
passengers all return to the port of initial embarkation.
Exceptions to the statute have been permitted when no
American owned vessel is able to offer a useful service.
One is mainland-Puerto Rico travel by sea. Ship travel to
and around Hawaii has been a more complicated problem
because efforts to provide such service with Americanowned ships have not succeeded. So foreign-flag cruise
ships are permitted if they call at one foreign port and
passengers remain to complete the cruise. Some ships
travel south of Hawaii and call at a foreign island. Cruises
from Los Angeles to and around Hawaii may stop in
Mexico en route.
continued on page 17
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Researching the Law
What’s New at the Rupert J. Smith Law Library in Fort Pierce?

How the Law Governs Cruise Ship Routes

Come see our new books! We have recently beefed up
our LexisNexis collection by updating as well as adding
many new Matthew Bender titles. All of these are
available in print and online:
· Collier on Bankruptcy
· Moore's Federal Practice (including the criminal
volumes)
· Weinstein's Federal Evidence
· Attorneys' Textbook of Medicine
· Larson's Workers Compensation Law
· Employee Rights Litigation Pleading and
Practice
· Civil Rights Actions
· Southeast Transaction Guide
· Appleman's On Insurance
· Rabkin & Johnson, Current Legal Forms
The following items were ordered by request:
· Criminal Procedure, 3rd edition by LaFave,
Israel, King & Kerr, 7 vols.
· Florida Legal Secretary by Kathleen Hill, 2 vols.
· Step-by-Step Basic Probate by Snow-Hawk
Publishing (superseding the original edition)

C

learly it is impossible to identify all the law's
stipulations or to illustrate how they apply but
awareness of what statute is involved and of its key
content helps clarify the most basic points.

Richard Wires holds a doctorate in European History and
a law degree. He served in the Counter Intelligence Corps
in Germany and is Professor Emeritus of History at Ball
State University, where he chaired the department and
later became Executive Director of the Unversity's London
Centre. His research interests include both early spy
fiction and actual intelligence operations. His books
include the Cicero Spy Affair: German Access to British
Secrets in World War II.

Constitution Quiz Question 13
13) Which Amendment prohibits excessive bail?

Answers can be found on page 23
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The Arts and the Law
Whistler v. Ruskin: The strange
tale of a legal showdown between
the artist and the art critic.
By Paul Nucci

R
T

arely has the art world collided with the law so
strangely as in the 1878 case of Whistler v. Ruskin.
In a clash between two gigantic egos, artist James
Whistler sued critic John Ruskin in a trial as wild as any
celebrity trial of today.
he artist James MacNeil Whistler (1834-1903) was
an American living in London and enjoying
success as a painter and as a bon-vivant. Whistler
was popular but had a reputation for being difficult. He had
fallen out with many other artists. Known for his immense
ego, one critic said, Whistler spelled art with a capital “I.”
It should not be surprising that Whistler actually wrote a
book entitled “The Gentle Art of Making Enemies.”
he critic, John Ruskin (1819-1900) is an interesting
study. He was a success in many fields including
painting, writing, politics, criticism and social
commentary. He is considered to be the leading art critic
in nineteenth century Great Britain. Ruskin wrote regular
reviews of the annual exhibitions at the Royal Academy
under the title Academy Notes. They were highly
influential, capable of making and breaking reputations.
The satirical magazine, Punch, for example, published the
lines, "I paints and paints,/hears no complaints/And sells
before I'm dry,/Till savage Ruskin sticks his tusk in/Then
nobody will buy.”
he exhibition that started the matter was held in
Grosvenor Gallery. In addition to numerous works
by Edward Burne-Jones, Whistler's Nocturne in
Black and Gold: The Falling Rocket was shown. The work
was priced at two hundred pounds. In today's dollars that
would roughly equal $15,000.00.
he critique by Ruskin was contained in an obscure
pamphlet called “Fors Clavigera.” Ruskin sent this
publication to subscribers every month for years. It
dealt with a wide array of subjects. It certainly could not
be considered to be in wide distribution.
he precise language chosen by Ruskin seems a little
more acid than an art critic should have needed:

T

Nocturne in Black and Gold:
The Falling Rocket
by James A. Whistler

T
T
T

"For Mr. Whistler's own sake, no less than for the
protection of the purchaser, Sir Coutts Lindsay ought not to
have admitted works into the gallery in which the illeducated conceit of the artist so nearly approached the
aspect of willful imposture. I have seen and heard much of
cockney impudence before now, but never expected to
hear a coxcomb ask 200 guineas for flinging a pot of paint
in the public's face." When he read the critique, Whistler
told his friend George Boughton, "It is the most debased
style of criticism I have had thrown at me yet."

Ruskin’s criticism was based on what he saw
as the opposite of what he called “sincere
labor” or work done with creativity and joy.
He viewed Whistler’s work as done with as
little effort as possible solely for maximum
profit. Ruskin targeted Whistler but his
writing reflects an idea popular in an age of
burgeoning industrialization.
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James A. Whistler

John Ruskin
continued on page 19

continued from page 18
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uskin's defense settled on a strategy that portrayed
Whistler's work as poorly executed and not up to
the standards of quality of other artists of the time.
A jury made up of laborers was asked to judge what degree
of “finish” was required to render a painting satisfactory.
When shown Whistler's painting the jury was asked “Is this
a good representation of Battersea Bridge?” by the
defense. Strangely, Whistler sold the infamous Battersea
Bridge painting just seven years later for eight hundred
pounds, four times the price asked in the Grosvenor
exhibition.
ther artists of some reputation were called to
testify as to the quality of Whistler's work. Edward
Burne Jones stated that he “liked the colors in a
Whistler painting but he felt it was unfinished.” Whistler
was counting on several of his artist friends to testify on his
behalf but, fearing harm to their reputation, they declined.
hile on the stand, Whistler was asked how long
it took him to do the painting in question. Upon
his reply of “two days,” the defense asked if he
felt he deserved to receive two hundred pounds for just two
days work. He replied, “No, I ask it for the experience
gained in the work of a lifetime.”
enry James summed up the experience of the trial
saying:

Whistler v. Ruskin

I
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t's hard to imagine why Ruskin so disliked Whistler's
work. It is not clear whether the men knew each other.
Certainly Whistler knew that Ruskin's pen had
wounded other artists.
uskin was known to be a contrarian and his taste
may have been more in tune with the more realistic
Pre-Raphaelites but he certainly was a huge fan of
the artist J.M.W. Turner. So great was his admiration in
fact, that he was appointed executor of Turner's estate and
personally oversaw the disposition of over twenty
thousand pieces of artwork. He wrote at length about how
more than any other artist, Turner approached perfection.
Perhaps Ruskin saw Whistler as a poor imitator of Turner
working for commercial success rather than true artistic
expression.
The Suit
histler wasted no time. He immediately sued
Ruskin for libel and set a figure of one
thousand pounds for damage he suffered to his
reputation. In today's dollars that would be worth
approximately $75,000.00.
he trial had all the media coverage of today's
celebrity cases.
Everyone had an opinion.
Whistler's popularity and Ruskin's reputation for a
venomous pen promised a great trial. The top barristers of
the day were retained. The trial had to be delayed due to
one of Ruskin's frequent bouts with mental illness which
ultimately prevented him from attending. Once underway,
the trial went on for just two days. It was a spectacle not
seen before.
he novelist Henry James lived in London at the time
and wrote an essay about the trial that captured the
essence of the proceedings:
“The London public is never left for many days without a
cause célèbre of some kind. The latest novelty in this line
has been the suit for damages brought against Mr. Ruskin
by Mr. James Whistler, the American painter, and decided
last week. Mr. Whistler is very well known in the London
world, and his conspicuity, combined with the renown of
the defendant and the nature of the case, made the affair the
talk of the moment. All the newspapers have had leading
articles upon it, and people have differed for a few hours
more positively than it had come to be supposed that they
could differ about anything…”
n today's world even bad publicity is good. How often
have we seen a review of an exhibited work (usually
shockingly sacrilegious) that succeeds in generating
“buzz?” It must be remembered that in the past a bad
review could doom an artist. The critic George S. Kaufman
reviewed an opera tenor with the unfortunate name of
Guido Nazzo. Always the wit, Kaufman headlined his
review with the words “Guido Nazzo?...Nazzo Guido!”
The review killed Nazzo's career. Kaufman felt so bad that
he went to see Nazzo to apologize.
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“For the rest the crudity and levity of the whole affair were
decidedly painful, and few things, I think, have lately done
more to vulgarise the public sense of the character of
artistic production.”

T
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Is this a good representation of
Battersea Bridge?
continued on page 20

continued from page 19
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enry James put the appropriate postscript on the
whole affair saying; “The whole artistic fraternity
is in the same boat--the painters, the architects, the
poets, the novelists, the dramatists, the actors, the
musicians, the singers. They have a standing, and in many
ways a very just, quarrel with criticism; but perhaps many
of them would admit that, on the whole, so long as they
appeal to a public laden with many cares and a great variety
of interests, it gratifies as much as it displeases them. Art is
one of the necessities of life; but even the critics
themselves would probably not assert that criticism is
anything more than an agreeable luxury--something like
printed talk.”
fter the Ruskin trial, everything Whistler stated or
wrote about his work became an effort to
dissociate himself from any formalized school of
painting. He endeavored to lose any relationships he had
with the enemies he had made among the Royal
Academicians and the artists to whom he had been close
during the 1860s.

Whistler v. Ruskin
The Verdict
he jury found for Whistler after a brief deliberation
but then had to be instructed to award damages. In a
stunning repudiation of his claim, the jury awarded
Whistler a single farthing: the lowest coin of the realm.

T
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enry James wrote, “I confess to thinking it hard to
decide what Mr. Whistler ought properly to have
done, while--putting aside the degree of one's
appreciation of his works--I quite understand his
resentment. Mr. Ruskin's language quite transgresses the
decencies of criticism, and he has been laying about him
for some years past with such promiscuous violence that it
gratifies one's sense of justice to see him brought up as a
disorderly character. On the other hand, he is a chartered
libertine--he has possessed himself by prescription of the
function of a general scold. His literary bad manners are
recognised, and many of his contemporaries have suffered
from them without complaining. It would very possibly,
therefore, have been much wiser on Mr. Whistler's part to
feign indifference.”
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hen Whistler died in London in 1903, still
embittered against the English establishment,
he left instructions that his works should never
go on permanent display in England. Today the famous
“Nocturne” painting hangs at the Institute of Art, Detroit.

The Aftermath
n the short term the reputation of both men suffered as
a result of the trial. The verdict helped speed Ruskin's
mental decline. The financial consequences also
affected both men however; Ruskin fared much better than
Whistler. Ruskin was able to raise money for his half of
the court costs from subscribers of “Fors Clavigera,” and
from a collection taken up on his behalf. Whistler had no
such supporter base and within six months declared
bankruptcy, partly due to the expense of building a house.
Patrons avoided Whistler for years.
espite this defeat, Whistler succeeded in dealing a
blow to criticism and to the arrogance of its
disdain toward new or radical ideas like those of
Whistler's. He particularly dealt a blow to Ruskin, who had
enjoyed a rising popularity and influence in British art
circles until the time of this suit. Many say the lawsuit
served Whistler's intended purpose: to elevate ideals of
artistic vision – that is, the freedom of the artist to create art
unfettered by the strictures of the critic.

I

Editor’s Note: Paul Nucci is a musician
and artist working primarily in oils and
pastels for over forty-five years.
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Constitution Quiz Question 14
14) The Sixth Amendment deals with guarantees in
criminal trials. What are some of them?

Answers can be found on page 23

I

n an attempt to restore his reputation, Whistler
published an essay defending himself and attacking art
criticism. With passion Whistler likened having a
critic pass judgment on artistic ideas to having a poet
placed in charge of the Royal Academy of Science.
According to Whistler, “the art-critic is an impertinence, a
nuisance, a monstrosity--and usually, into the bargain, an
arrant fool.”

Constitution Quiz Question 15
15) Which Amendment guarantees all powers not
delegated to the United States nor prohibited to the
States be reserved for the States or to the people?

Answers can be found on page 23
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New At the Library: In a Nutshell

Constitution Quiz Question 16

By Nora Everlove
If you went to law school, you are familiar with the “In a
Nutshell” series. The closest thing to “Cliff Notes” for law
students, “In a Nutshell” books give the very basics in an
area of law. There are a total of 151 little volumes in the
series and the library now owns each of them. Why buy the
whole thing? Some of the titles are common and others are
obscure but the next time someone asks the question, “Do
you have anything on….” We already know the answer is
“yes.” Secondly, Thomson is reassigning the Nutshell
series to another division and itt will no longer be
published by West. In a last hurrah, West is selling them at
a fraction of their usual cost. It isn't just the irresistibility
of a bargain, it is also likely that some of the series will go
out of publication and forever end our ability to have an
inexpensive starting point on almost any area of law. The
next time you visit the library, take a look at the series that
covers everything from the exotic to the pedestrian.

16) The Thirteenth Amendment, effective in 1865
abolishes this except as punishment for a crime.

Answers can be found on page 24

We have ordered the latest editions of the following
Florida Bar Manuals to round out our holdings:
· Florida Workers Compensation Handbook
· Health Care Law : a Practical Guide
· Florida Drafting Marriage Contracts
· Florida Administration of Trusts
· Florida Standard Jury Instructions of Criminal
Cases
· Florida Evidence
· Florida Corporate Practice
· Florida Small Business Practice
· Florida Real Property Sales Transactions
· Florida Real Property Complex Transactions
· Florida Real Property Title Examination and
Insurance
· Florida Civil Practice Before Trial
· Florida Automobile Insurance Law
· Florida Medical Malpractice Handbook
Remember these are a few things your law library can do
for you:
· Mail CLE programs to Florida practitioners; you
mail them back within two weeks.
· Forward materials (cases, statutes) to attorneys
who maintain a courtesy account with us.
· We have a very rich subscription to both Lexis
and Westlaw which includes many secondary
treatises. You will be surprised and pleased to
see what we have online.
· Offer a quiet room to meet your client and a
large conference room for depositions or
meetings of up to twenty people. Reservations
are recommended for both.

New WestlawNext Access
We are participating in a new program from West that
allows us to have limited access to databases that we would
not be able to afford to access on all of our computers.
Westlaw is priced by the database and by how many
computers it is available on. You can access all primary
materials – cases, statutes, and codes, as well as many
secondary sources -- encyclopedias, and ALRs on all of
our Westlaw computers but now we have additional
resources available through staff only. We have two
passwords that allow access to the following:
All primary Law with Key Cite – Florida & National
Analytical Library for Florida (Fla Jur as an example)
Black's Dictionary
ADDITIONALLY and not available on the other
computers:
Civil Pleadings, Motions & Memoranda Plus – Florida
All State and Federal Briefs
Jury Verdicts Combined
Law Reviews and Journals
National Jury Instructions
Public Employee Reporters – Florida
State and Federal Criminal Briefs, Trial Court Orders,
Filings – Florida
State Civil Trial Court Orders – Florida
And U.S. News
Please note there are certain things that are not available in
our “Staff Access Program.” As an example, we can not
access ALRs but they are still available on all of the other
computers where we have Westlaw. We are in the process
of training and please be understanding as we learn to use
these additional materials and make the information
available to you.

Constitution Quiz Question 17
17) What did “Prohibition” prohibit and which
Amendment created it?
21

Answers can be found on page 24

Constitution Quiz Question 18

Constitution Quiz Answers
1Q: The U.S. Constitution was preceded by what
document? A: The Articles of Confederation.

18) Which Amendments protect our voting rights?

Answers can be found on page 24

2Q: We often refer to the delegates as “signers” of the
Declaration of Independence. What do we call the
delegates to the Constitutional Convention? A: Framers.
3Q: Initially, the Convention was called to revise the
“Articles of Confederation” rather than create a new
government. Who presided over the conference? A:
George Washington.

The Preamble to the Constitution
We the people of the United States, in order to
form a more perfect union, establish justice,
insure domestic tranquility, provide for the
common defense, promote the general
welfare, and secure the blessings of liberty to
ourselves and our posterity, do ordain and
establish this Constitution for the United
States of America.

4Q: Who is called the “Father of the Constitution?” A.
James Madison.
5Q: After his state, James Madison drafted the “______
Plan.” A: Virginia Plan. The Virginia Plan favored larger
states by granting representation by population.
Conversely the “New Jersey Plan” favored smaller states
by giving one vote to each state. The “Connecticut
Compromise” established a House of Representatives
based on population and a Senate with each state having
the same number of votes. The “Virginia Plan” was
important because it was the starting point of the debate.

Learning More About Our Constitution

6Q: True or False: No single man is responsible for
writing the Constitution. A: The first draft of the
Constitution, which contained much of the final document
was written by the “Committee of Detail” chaired by John
Rutledge (South Carolina). Other members included
Edmund Randolph (Virginia), Oliver Ellsworth
(Connecticut), James Wilson (Pennsylvania) and
Nathaniel Gorham (Massachusetts). Rutledge, Ellsworth
and Wilson were also Supreme Court Justices.

Most of the quiz in this issue was taken from the online
pages of Wikipedia. Wikipedia has many articles
dealing with the Constitution and constitutes a civics
class all on its own. For a very interesting hour or so, go
to http://www.constitutionfacts.com. There are
multiple quizzes, crossword puzzles, word finders, lists
of dates and glossary of terms. Not just about our
Constitution, the site includes fascinating information
about founding fathers, presidents, Supreme Court and
other important documents. Do you know what a
bicameral legislature is? Did you know that George
Washington's first inaugural address was only 133
words long, conversely William Henry Harrison gave
the longest speech consisting of more than 8000 words.
The weather was miserable and he died of a cold less
than a month later. Do you know who appointed the
most Supreme Court justices? Did you guess Franklin
D. Roosevelt? Well, he was second with nine. The
winner? George Washington of course! He appointed
eleven.

7Q: What do we call the first ten Amendments of the
Constitution? A. The Bill of Rights. George Mason
demanded a Bill of Rights and many states signed the
Constitution with the understanding that the Bill of Rights
would shortly follow.
8Q; How many Amendments are there? A: 27.
9Q: Which Amendment protects the right to bear arms?
A: Second Amendment allows for a state militia and the
right of the people to keep and bear Arms.
9QA: Which Amendment protects the right to bare arms?
A: None. There is no constitutional protection of the right
to go sleeveless.
10Q: Which Amendment protects freedom of religion?
A: The First Amendment. Ironically, many states signed
the Bill of Rights while still having “official” religions.
continued on page 23
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Constitution Quiz Answers cont.

Constitution Quiz Question 19

11Q: Which Amendment asserts that no warrant shall be
issued without probable cause?
A:
The Fourth
Amendment protects us from unreasonable search and
seizure.

19) Which Amendment was enacted in 1913?

Answers can be found on page 24

Constitution Quiz Question 20

12Q: Which Amendment guarantees a civil trial by jury?
A: The Seventh Amendment

20) What is the only Amendment that repeals another
Amendment?

13Q: Which Amendment prohibits excessive bail? A: It is
the same amendment that prohibits cruel and unusual
punishment, the Eighth Amendment.

Answers can be found on page 24
14Q: The Sixth Amendment deals with guarantees in
criminal trials. What are some of them? A: Trial by jury,
speedy trial, public trial, an impartial jury, notification of
all charges, be confronted by opposing witnesses as well as
the process for obtaining witnesses in his favor, the
assistance of counsel.

Constitution Quiz Question 21
21) The 27th Amendment, the last Amendment enacted,
was originally proposed in 1789. What was it about?

Answers can be found on page 24

15Q: Which Amendment guarantees all powers not
delegated to the United States nor prohibited to the States
th
be reserved for the States or to the people? A: The 10
Amendment.
continued on page 24

New Hours! The Rupert J. Smith Law
Library is now open seven days a week.
We are open:
Monday through Thursday from 8:30 a.m. to 7:00
p.m.
Fridays from 8:30 a.m. to 4:30 p.m.
Saturdays from 9:00 a.m. to 1:00 p.m.
Sundays from 1:00 p.m. to 4:00 p.m.

Constitutional Amendments That Passed
Through Congress But Have Not Been Ratified By Enough States

There are relatively few amendments that have passed
through Congress but have not been ratified by enough
States. A few that didn't make the grade:
The Titles of Nobility Amendment, proposed in 1810.
The Corwin Amendment, proposed in 1861, would have
preserved slavery.

At the South County Law Library, we are now
staffed:
Fridays from 9:00 a.m. to 1:00 p.m.

Proposed in 1924, the Child Labor Amendment giving
Congress the power to regulate child labor is still pending.

The library is closed when then the court house is
closed as well as any holidays that fall on a
Saturday or Sunday.

The Equal Rights Amendment granting women equality
with men was proposed in 1972.

The main branch is located at:
221 South Indian River Drive
Fort Pierce, Florida 34950
772-462-2370
Website: http://www.rjslawlibrary.org

Officers of the Friends of the Rupert J.
Smith Law Library of St. Lucie County
President: James T. Walker
Vice President: Karen Emerson
Treasurer: Charlie D'Agata
Secretary: Nora J. Everlove

Our South County Branch is located at:
250 Northwest Country Club Drive
Port St. Lucie, Florida 34986

Annual Art Contest Chair: Kim Cunzo
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Upcoming Bar Events
September/October 2012

A Publication of The Friends of the

St. Lucie County Bar Association

Rupert J. Smith Law Library of St. Lucie County Florida

President of the Friends and General Manager
James T. Walker
772-461-2310
Editor: Nora J. Everlove
727-644-7407
Assistant Editor: Katie Everlove-Stone
Assistant Editor: Kim A. Cunzo
772-409-4353
Graphic Designer: Paul Nucci
By e-mail, you can reach the editor at nora@everlove.net
We thank our authors and other contributors for making
this issue a success!

General meetings will resume on Sept. 7
Cobb's Landing at Noon
Inaugural Norm Paxton Rotary Golf Club
Tournament at Gator Trace Country Club
On Sept. 15, 7:30 a.m.
General meeting on Oct. 5 and Nov. 2 at Cobb's
Landing, Noon
Charity Mixer with the FICPA
at Cobb's Landing, 5:30 p.m.

Constitution Quiz Answers cont.
16Q: The Thirteenth Amendment, effective in 1865
abolishes this except as punishment for a crime. A:
Slavery. The Thirteen Amendment went into effect after
the Civil War was concluded.

Holiday Party on Dec. 5 at
The Pelican Yacht Club, 5:30 p.m.
For more information:

http://www.slcba.org

17Q: What did “Prohibition” prohibit and which
th
Amendment created it? A: The 18 Amendment
prohibited alcohol.

Port St. Lucie Bar Association
Monthly Luncheon and New Officer Election on
September 19th
Spice Thai Restaurant
270 NW Peacock Blvd., PSL
For more information:

18Q: Which Amendments protect our voting rights? A:
Four amendments primarily protect our voting rights: the
15th Amendment prohibits the denial of suffrage based on
race, color, or previous condition of servitude, the 19th
Amendment grants women the right to vote, the 24th
Amendment prohibits revocation of voting rights due to
th
non-payment of any poll taxes and the 26 Amendment
sets the voting age as no higher than 18.

http://www.pslba.org
Indian River Bar Association
Regularly Scheduled Meeting
Sept. 14 at noon and
Oct. 12 at noon
Quail Valley River Club

th

19Q: Which Amendment was enacted in 1913. A: The 16
Amendment allows the federal government to collect
income tax. It took more than three years to become
enacted.

For more information:

20Q: What is the only Amendment that repeals another
st
th
Amendment? A: The 21 Amendment repeals the 18
Amendment that prohibited alcohol.

http://www.indianriverbar.org
Martin County Bar Association

th

21Q: The 27 Amendment, the last Amendment enacted,
was originally proposed in 1789. What was it about? A:
Prevents laws affecting Congressional salaries from taking
effect until the next session of Congress.

Monthly Luncheon Meetings:
Sept. 12 at noon, Monarch Country Club in Palm City
Speaker: Justice Peggy A. Quince
Oct.19, Speaker Justice R. Fred Lewis

24

