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A Message from the President

To cite but one example, he is on the Board of
Directors for the House of Hope, in Martin County. When
that multi-million dollar agency lost its executive director
recently, he accepted a draft to serve as interim director
until a permanent replacement could be found.
Good people all, the staff and you as reader and
participant. One is incomplete without the other, or in the
words of Rousseau, “The only person who does his own
will is he who has no need of another's arm to lengthen his
own.” It is a partnership that Passages will continue to
build on. Thank you for your support..................................

The American poet, Sam Foss, once wrote:
Bring me men to match my mountains,
Bring me men to match my plains,
Men with empires in their purpose
And new eras in their brains.
It takes good people to do the things worth doing, who
are equal to what they would be about. It takes you, gentle
reader.
Passages is sent out electronically to over twelvehundred Bar members in the Treasure Coast area. There is
a one-thousand copy print edition, distributed to the
general public. This is an audience of roughly twenty-two
hundred people, who are ready to read your practice
article, your civics piece, your bit of Americana or
philosophy. You have a story to tell and chances are they
would like to hear it. So, respectfully, you are invited to
share what there is to say, in these pages.

James T. Walker, President of the Friends of the
Rupert J. Smith Law Library

Brown Bag Lunch Series of CLE
Lectures planned at the Law Library
Harold Melville has graciously volunteered to kick off a
series of lectures on Civil Procedure with a one hour
program on “Conflicts of Interest.” This is designed to
be especially helpful to new attorneys. It's a topic often
overlooked in law school and typically learned from older
partners in a firm. This will be comfortable, in an informal
setting, lunching while you learn in the law library's large
conference room. We hope this will be the first of monthly
lunch meetings.
The date for the first lecture will be announced soon. We
are hoping for mid-to-late February. The Florida Bar
process for CLE accreditation will determine the timeline.
Watch for more news at the law library's website:
http://www.rjslawlibrary.org or look for signs at the library
or call us at 772-462-2370. We are very grateful that Mr.
Melville is helping us fulfill our educational mission.

For its part, Passages brings you a staff led by two
extraordinary individuals, whose involvement assures its
future value to you as a platform for engagement. The
Chief Editor is Nora Everlove. She is President of
Everlove and Associates, the largest provider of law
library services in the State of Florida. For over twenty
years she has also been librarian to the Rupert J. Smith Law
Library. She came at a time when the library consisted of
two small, almost closet-size rooms filled with musty,
mostly outdated materials, located right off Judge Smith's
chambers. When she saw the collection that first time, she
says her heart sank as she thought, “They don't need a
librarian, they need a faith healer!” But with patient,
visionary management, supervising through two
relocations, she grew the library to where it is one of the
biggest in the state.
Charlie D'Agata is the business manager. He started his
career by sweeping floors for Johns-Manville Sales Corp.
His supervisors liked what they saw, sent him to school,
and nineteen years later he retired as corporate Director of
Distribution for the company's fiber-glass division,
overseeing twelve-hundred people in eleven plants.
Along the way he acquired expertise in business
management, logistics management, recruitment, project
management, human resources, budgeting, risk
management, financial control, customer service, safety
and accounting. Now he volunteers and consults with local
boards and agencies.
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Books Revisited:
“A Hanging In Detroit”

A Hanging in Detroit is rich in detail, providing a vivid
depiction of hard scrabble life on the frontier. The author's
excellent genealogical and legal research, along with his
ability to place isolated events in a broader, historical
context, creates an engrossing narrative that more closely
resembles a novel than a law review article. A Hanging in
Detroit is available from the Wayne State Press and is
recommended to anyone with an interest in American
history or capital punishment.........................................

By David Chardavoyne

Revisited by Robert Brammer
The United States stands as one of the last remaining
Western nations to utilize capital punishment. It may come
as a surprise then that one U.S. state was the first English
speaking jurisdiction in the world to abolish the death
penalty for first degree murder, with Michigan abolishing
the death penalty in 1846..................................................
In A Hanging in Detroit, law professor and attorney
David Chardavoyne combines genealogical and legal
research to recount the life of the last man executed in
Michigan and uncovers the social currents that led
Michigan to abolish capital punishment...............................
The last man executed in Michigan was Stephen
Simmons, a tavern keeper on the Michigan frontier.
Simmons and his wife were notorious for their drunken
rows. After drinking all day, Simmons flew into a rage. In
the heat of the argument, Simmons struck his wife dead.
As soon as he realized what he had done, he was overcome
with grief and was transported in a wagon to Detroit
alongside his wife's lifeless body. Shortly thereafter,
Simmons was convicted of murder and was sentenced to
death by hanging..................................................

“It was said that Simmons climbed the scaffold,
and when asked for his last words, he preached
against the evils of intemperance and broke into a
hymn in which he begged God's forgiveness.”

Editor's Note: Robert Brammer has written several reviews
for “Friendly Passages.” Formerly with the law library
staff, he is now a reference librarian at Stetson College of
Law. The book he reviews in this issue, is published by
Wayne State University, where Robert earned his law degree.
We have purchased a copy of Robert Brammer's selection,
A Hanging in Detroit for the law library. If you would like to
borrow this fascinating book, please call and reserve it.
Rupert J. Smith Law Library: 772-462-2370. We thank
Robert for consistently bringing books with strong social
content to our attention.

The traditional explanation for the abolition is sourced
from a recollection of the execution. It was said that
Simmons climbed the scaffold, and when asked for his last
words, he preached against the evils of intemperance and
broke into a hymn in which he begged God's forgiveness.
This last act was said to turn what had been a carnival like
atmosphere into a grisly spectacle that shamed everyone
present...................................................................
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Professor Chardavoyne's explanation is less
dramatic, suggesting that the popular account of Simmons'
last moments was an embellishment or a complete
fabrication. Many settlers in the Michigan Territory
regarded the death penalty as a tool of British despotism.
This sentiment was bolstered by the fact that Canada
condemned many to death during this time period, and
even exhibited the remains of the condemned as a
deterrent. These excesses, combined with an abolition
movement that counted influential adherents, including
Declaration of Independence signatory Dr. Benjamin
Rush, better explains the impetus for the abolition.

Training Sessions at the Library
Training Sessions Include:
WestlawNext - Friday January 20th at 10:30 a.m.
Shepard’s Online - Thursday, February 2 at 3:30 p.m.
HeinOnline - Thursday, February 2 at 4:30 p.m.
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Once the initial military training has been
accomplished, all Judge Advocates attend Judge Advocate
legal training at one of three schools. Army Judge
Advocates attend the Army JAG school in Charlottesville,
VA. The Air Force Judge Advocate school in Montgomery,
AL. Finally, the Naval Justice School located in Newport,
RI. serves the Navy, Marines and Coast Guard.
Attendance at one of the branch JAG schools is
mandatory and challenging. It comprises a semester's
worth of work in approximately 3 months of time. Classes
are taught by other Judge Advocates as well as civilian
attorneys who bring practice insight into the subjects they
teach so as to give the new Judge Advocates “real world”
experiences they may come into contact with once they are
out in the field or fleet.
The subjects taught include: Military (Criminal)
Justice, Family Law, Consumer Law, Law of War,
Contracts and Torts just to name a few. Special emphasis is
placed on trial advocacy where each Judge Advocate
participates in several mock trials, moot court and trial
workshops. For new attorneys, this is a great opportunity to
learn advocacy skills before having to practice on real
clients. The trial practice is rigorous and the problems the
students are given are based on real military law issues or
cases so as to give the Judge Advocate a sense of the
complexity and nature of military law.

Rules of Engagement
Military Law and
Justice
by Hugh J. Eighmie II

I was honored when asked to write an article on
our Nation's Military Law and Justice system, as I am a
former commissioned officer and attorney with the United
States Navy. My goal in writing this article is to provide a
brief overview of the various practice areas attorneys in the
military are responsible for, and provide some insight into
the execution of those responsibilities. By no means is this
an exhaustive list of duties military attorneys are
responsible to complete, but these are the main areas
military attorneys are assigned.
The United States Military comprises five
branches including the: U.S. Army, U.S. Navy, U.S. Air
Force, U.S. Marines and U.S. Coast Guard. Each of the
branches have licensed attorneys who are commissioned
officers in their respective service branches. Attorneys in
the military are known as Judge Advocates, and are
assigned under the Judge Advocate General's Corps, or
JAGC for short, for each of the branches.
In recent years, Hollywood has portrayed Judge
Advocates in movies and television shows with a much
higher degree of drama than what is reality as in most
cases. Hollywood exaggerates the truth to make the show
more interesting to a wider audience. In fact, much of what
Judge Advocates do every day is not all that different from
their civilian counterparts. Much of the difference lies in
the mission of the particular military branch of service, or
the unit, and the role the Judge Advocate plays in helping to
accomplish that mission. For example, the mission of the
U.S. Marines is different from the U.S. Air Force; and,
therefore, Judge Advocates would need to accommodate
their client differently.

“Military Law comprises many different areas of
the law, and law school generally does not prepare an
attorney to handle the vast nature of all of the areas the
Judge Advocate will be confronted once in the field or
fleet. Judge Advocate school is that bridge from the
civilian world to the military which gives a basis to the
attorney.”
Military Law comprises many different areas of the law,
and law school generally does not prepare an attorney to
handle the vast nature of all of the areas the Judge
Advocate will be confronted once in the field or fleet.
Judge Advocate school is that bridge from the civilian
world to the military which gives a basis to the attorney.
Once the initial military law training has
concluded, the Judge Advocate is then assigned to a
military base to begin their career. This initial assignment
can be anywhere in the world, but is most often at a base
where there are other senior Judge Advocates who are
available for mentoring and furthering the education of the
new Judge Advocate. We call this initial assignment
“going out to the field or fleet” depending on the branch of
service.
continued on page 4

BECOMING A JUDGE ADVOCATE
Each branch of service differs somewhat in how a
licensed attorney becomes a Judge Advocate. The U.S.
Marines are the most demanding in that the Judge
Advocate must go through the same training and
qualifications as other officers in the Marines. The other
branches offer a program of condensed military training
and rapid promotion in order to get the new Judge
Advocate out into the field or fleet as soon as possible.
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Rules of Engagement

UNIFORM CODE OF MILITARY JUSTICE
The primary source of statutory military law is the
Uniform Code of Military Justice (or “UCMJ”) and
applies to all members of the military branches from the
Chairman of the Joint Chiefs to the new recruit stepping off
the bus at boot camp. It is the foundation of military
conduct and personal jurisdiction is worldwide. It applies
to the service member both on and off duty, and in cases of
desertion, jurisdiction continues until the service member
is brought back into the military to stand charge.

continued from page 3

AREAS OF PRACTICE FOR JUDGE ADVOCATES
Practicing law in the military is as diverse as law
can be. First, the Judge Advocate can be assigned
anywhere throughout the world. Judge Advocates can be
assigned to combat units with combat missions. They can
be assigned to fleet ships/submarines, air craft units,
infantry or other combat units. Judge Advocates can be
assigned to prosecute or defend service members who are
accused of any number of crimes. They can be assigned as
legal advisors to commanders of various types and assist
with making vital decisions in mission accomplishment.
Every area the U.S. Military serves potentially
could have a Judge Advocate assigned to offer guidance to
the unit. Judge Advocates have been called on to help new
democracies write constitutions and laws. They have been
tasked with drafting rules of engagement for combat units
or ship captains, and often are called to enforce those rules
when broken. Judge Advocates are often tasked with
advising commanders what the legal ramifications of
decisions are world-wide, and serve as liaisons between
local governments and commanders in the field or fleet.
And yes, Judge Advocates are sometimes required to go
into harm's way just like any other member of the military
when the mission requires such action. Therefore, Judge
Advocates serve in our Nation's wars and conflicts such as
Iraq and Afghanistan.
Currently, there are Judge Advocates serving as
both prosecutors and criminal defense counsel for the
detainees charged with war crimes stemming from the
World Trade Center destruction. These combatants are
considered military personnel and therefore subject to
prosecution under military law rather than civilian laws
and courts. Therefore, the military must prosecute these
individuals under the Uniform Code of Military Justice in a
courts-martial setting.

continued on page 8

What’s New at the Library
By Nora Everlove

What's New at the Law Library? Quite a bit!
Training Sessions Include:
WestlawNext – Friday, January 20 at 10:30 a.m.
Shepard's Online – Thursday, February 2 at 3:30
p.m.
HeinOnline – Thursday, February 2 at 4:30 p.m.
New! The library is staffed seven days a week.
Extended hours include Sunday afternoon 1:00
p.m. until 4:00 p.m.
It doesn't seem possible that it has been so long. In
2007 we extended our hours to include two evenings
each week. We weren't sure anyone would come and
there were a few nights when nobody did come. We
got just enough interest to keep us from pulling the
plug on the project. When we moved to our new
library, we noticed a higher ratio of evening patrons.
We concluded it was because we were something of a
“store front” in our new location and people could see
our lights on as they drove down Indian River Drive.
Ready for the next step, we dramatically increased
our hours this past October. We are now open
Monday through Thursday evenings until 7:00 p.m.
Additionally, we are open on Saturdays from 9:00
a.m. to 1:00 p.m. and Sundays from 1:00 p.m. to 4:00
p.m. Perhaps most importantly, we no longer close
the library for a lunch hour. Now, everyone can
remain in the library and work until 7:00 p.m. (or 4:30
p.m. on Fridays) if they need. Not to be left out, we
are staffing the St. Lucie West branch on Friday
mornings.

“The primary source of statutory military law is
the Uniform Code of Military Justice (or “UCMJ”)
and applies to all members of the military branches
from the Chairman of the Joint Chiefs to the new
recruit stepping off the bus at boot camp. It is the
foundation of military conduct and personal
jurisdiction is worldwide. It applies to the service
member both on and off duty, and in cases of
desertion, jurisdiction continues until the service
member is brought back into the military to stand
charge.”

continued on page 10
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The America Jury Trial:
What Makes Us
the Greatest Country
In The World

It was quite common during jury selection for me to
hear comments that suggest many of the people summoned
for jury duty did not want to be there and felt serving on a
jury would be a hassle. But invariably, after the venire
became involved in the jury selection process, they began
to understand the importance of the task they were being
asked to perform. Although many felt the task was
somewhat daunting, and few enthusiastically embraced
the opportunity, by the end of jury selection, a
transformation had occurred and most on the venire
understood they were being asked to perform a very
important civic duty…and most (but not all) were willing
to perform the task if selected.

by The Hon. Burton J. Conner
There are many things that make America the greatest
country of all time, but my personal belief is there are two
things at the very top of the list: our belief in the Rule of
Law and our right to a trial by jury. We promote,
implement, and protect those concepts more strongly in
our society than any other country in the world. Because
no other country can come close to matching us on those
concepts, we float to the top.

“Although many felt the task was somewhat
daunting, and few enthusiastically embraced the
opportunity, by the end of jury selection, a
transformation had occurred and most on the venire
understood they were being asked to perform a very
important civic duty…”

The primary premise of the Rule of Law is that no one
is above the law. How can we as a society better police that
principle than when we place confidence in our citizens to
sit on juries and decide how the law applies to a set of facts?
As a young lawyer, and then an experienced lawyer
having represented clients in jury trials, I thought I had a
good appreciation of our jury trial system. But it was not
until I became a trial judge and presided over many more
jury trials as a neutral, that I developed a much deeper
appreciation of the phenomenon and dynamics of a jury
trial. As an advocate, despite your training to look at both
sides of a dispute, one tends to look at the dynamics of the
jury process from one side of the equation. As a trial judge,
you have to take a neutral viewpoint, and more
importantly, you have to guide how the process unfolds to
make sure it is done properly and fairly. Needless to say,
how you view the process as a judge is different from how
you view the process as an advocate.

I have spoken many times to jurors about their
experience of serving on a jury well after it was over. With
few exceptions, everyone I spoke to afterwards said it was
a learning experience and they are glad they had the
experience. Most have expressed to me that the job was
difficult, but everyone worked hard to do the job right.
And my personal view, having watched the body language
and interactions of jurors many, many times, is that jurors
do work hard to do the job right. Those who say the
average citizen is too stupid to serve assume that jurors do
not take the job seriously. Those critics are wrong.
Enough said for now. I will write more on the topic in
the next issue of Friendly Passages.

I am troubled by those in our profession, lawyers and
judges, who are skeptical about the jury process. Most
troubling to me are those who suggest we should have
professional jurors. It rankles me when I hear someone
suggest the average citizen is too stupid to sit on juries (and
I have heard members of the legal profession, bench and
bar, make such statements).

Editor’s Note: The Honorable Burton Conner is the
Chair of the Board of the Trustees of the Rupert J. Smith
Law Library of St. Lucie County. He was a circuit court
judge of the Nineteenth Judicial Circuit for fourteen years.
He was appointed to the Fourth District Court of Appeals
in 2011.

There have been instances as trial judge in which I did
not understand a jury's verdict at first. But in those
instances, the more I thought about it, the more I came to
understand the jury got it right. I can honestly say, after
almost nineteen years of being a trial judge, I never thought
the jury got it wrong. I personally might have voted
differently if I had been on the jury, but I never felt a jury
completely dropped the ball.

l
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NAGPRA (Native American
Graves Protection and Repatriation Act):
Looking At Past Litigation and
Predicting The Future

The second objective is addressed by establishing
a procedure by which Native Americans can make claims
for the repatriation of human remains, funerary objects,
sacred objects and objects of cultural patrimony. A large
part of this procedure calls for museums to inventory
Native American property within their possession and to
attempt to repatriate it to the proper Indian American tribe.
However, with no deadlines and no other specific
requirements, this timely and costly requirement is often
overlooked. In regards to the persons who can make a
claim for repatriation, NAGPRA gives lineal descendants,
federally recognized Indian tribes, Native Hawaiian
organizations, and Indian tribal officials standing.

by Emanuela Gentile
The Native American Graves Protection and
Repatriation Act (NAGPRA), 25 U.S.C.A. §§ 3001-3013.
NAGPRA was signed into law on November 16, 1990 to
address the injustice committed against Native American
funerary sites, objects, and other cultural and religious
property. “Prior to the passing of NAGPRA, the
Smithsonian Institute alone had approximately 18,500
Native American skeletons, and estimates of the Tennessee
Valley Authority possessed approximately 10,000 Native
American skeletons, and estimates of the number of Native
American skeletons in museums and private collections
ranged from 100,000 up to two million.” Also, the methods
for obtaining Native American corpses and funerary items
for these collections were sometimes gruesome and
shocking.

“In regards to the persons who can make a claim
for repatriation, NAGPRA gives lineal descendants,
federally recognized Indian tribes, Native Hawaiian
organizations, and Indian tribal officials standing.”

Since its enactment, NAGPRA has been
buttressed by another statute 18 U.S.C.A. § 1170, which
adds a criminal component to NAGPRA, criminalizing
trafficking in Native American human remains and
cultural items. It is this component that courts have upheld
most stringently in favor of Native Americans and against
NAGPRA violators. Since its enactment, over 20 years
ago, NAGPRA has fulfilled its requirements and has
functioned much as expected. Disappointingly to some,
NAGPRA has not been interpreted to extend civil rights to
Native Americans.

At the time of its passing, Senator Daniel Inouye
referred to NAGPRA as “human rights legislation” and as
an attempt to address the “civil rights of America's first
citizens [that] have been so flagrantly violated for the past
century.” However, NAGPRA litigation consistently
shows that the courts have no intent of extending this
doctrine of “civil rights” beyond the areas of funerary,
cultural or religious objects or to those individuals or tribes
outside of the already federally recognized Native
American tribes.

EXHAUSTION OF ADMINISTRATIVE REMEDIES
REQUIREMENT

NAGPRA: ENACTMENT
When NAGPRA was signed into law it was seen
as a tool that would put “Native Americans in a better
bargaining position.” The Native American Grave
Protection and Repatriation Act, as its name suggests, has
two main objectives: to impede the general removal of
Native American remains and cultural items from federal
or tribal lands after November 16, 1990, and to repatriate
the Native remains and cultural objects currently held or
controlled by federal agencies and museums. The first
objective is addressed by outlining the ownership of
Native American human remains and cultural objects that
are either excavated or discovered on federal or tribal
lands.

One of the most significant procedural
requirements placed upon potential parties by NAGPRA is
the requirement that administrative remedies be exhausted
prior to court intervention. Using administrative remedies,
a measure of some success has been reached for various
Native American claimants – affording them the
protection and repatriation of objects without having to
invest in litigation directly. However, foreseeably, some
problems have arisen within the administrative
proceedings and some cases have ripened into litigation. A
majority of the cases that come before the judiciary involve
Native American individuals or tribes unable to pass the
procedural requirements associated with NAGPRA.
continued on page 7
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NAGPRA

continued from page 6

Ironically, once Native Americans are seen to not meet
the initial procedural requirements within administrative
process, it is unlikely that they will be found to meet these
requirements before the courts. Looking therefore at the
litigation, we see that courts have not interpreted
NAGPRA rights liberally, but rather stringently
seemingly
further
hampering Native
American property rights. Mostly, we can predict that any
rights not afforded through NAGPRA by the
administrative process prior to reaching the courts will
more than likely not be afforded by the courts.
In a show of remarkable deference, courts have
upheld the administrative exhaustion requirement to the
letter. In the Na Iwi O Na Kupuna O Mokapu v. Dalton
case, a Native Hawaiian tribe requested repatriation of
human remains removed by the U.S. Navy. The Native
Hawaiian plaintiffs argued that the provision in
NAGPRA's subsection 3013, giving district courts
jurisdiction over suits brought before them implied that the
exhaustion of administrative remedies was not a
requirement to court intervention. Unfortunately, the court
rejected this notion and held that the completion of the
administrative process set out in NAGPRA's section 3005
was indeed a requirement to judicial intervention. The
court maintained that without the agency (in this case the
U.S. Navy) making their final determination, the court
could not interfere. The court even maintained that court
intervention prior to the completion of the administrative
process would be disruptive to the administrative agency
and a waste of judicial resources............................
The courts are unwilling to make any value
judgments, even when some would argue that that is just
what is needed in cases where civil rights need to be
actively pursued. Historically, courts can and have acted
actively in the pursuit of civil rights for a historically
discriminated minority group. Indeed the Constitution
does provide for this technique, if necessary.

Did You Know?
Did you know the local rules are at the law library web
site?

http://rjslawlibrary.org/local_rules/CivilProcedures
2002.pdf

Domestic Relations

THE
ART
OF
WAR

Profile: Our cartoonist Adam Nucci
The son and grandson of talented fine
artists, Adam found he instead had a
more natural affinity to line drawing.
He grew up in his family’s commercial
signmaking business and spent his youth
reading comic books and learning about computers.
Today, decades later, he’s honed his ability to create
smart, satirical, and original cartoons. He resides with
his wife and eight-month old son in Tennessee.
If you would like to see more of Adam’s work, become
a fan, or contact him for any reason, you can find his
work at:
http://www.facebook.com/A.NucciCartoons

VAGUENESS: USEFUL IN NAGPRA CASES
Where courts have shown the greatest willingness
to interpret NAGPRA in a manner favorable toward Native
American civil rights has been its upholding the
criminalization of dealing in human remains or stolen
objects. Consistently, those charged with crimes against
NAGPRA have argued that the statute is void for
vagueness and therefore constitutionally invalid.
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Rules of Engagement
The UCMJ proscribes all of the crimes and
punishments a service member is subject to if found in
violation of a particular code section. Judge Advocates are
primarily responsible for the enforcement of the UCMJ
after a crime has been detected and criminal charges are
brought against a service member. The UCMJ generally
breaks crimes into two main categories, general courtsmartial for typical felony level crimes, and special courtsmartial for crimes typically considered to be
misdemeanors.
The military justice system mirrors the civilian
criminal justice system in that it begins with the detection
of a crime and accusing a suspected service member of
committing that crime. Each of the service branches have
their own law enforcement agencies tasked with the duty
of investigating crime committed by service members. Just
as civilian law enforcement agencies detect crimes
through active investigations, military law enforcement
gathers evidence of crimes, develops probable cause for
search and arrest warrants, arrests suspects and assists
prosecutors in their cases.
Once an arrest has been made, the military justice
system differs in the leveling of formal charges against a
particular service member. The unit commander has the
authority to charge the suspected service member with a
misdemeanor level crime and convene a special courtsmartial for the prosecution of that crime.
If the charge is a more serious felony level where a
general courts-martial would be appropriate, a general or
admiral must convene a general courts-martial with the
advice of a Judge Advocate who held a UCMJ Article 32
hearing, which amounts to a one-person grand jury. A
hearing as to the facts and circumstances of the charge is
held in order to advise the convening authority whether a
general courts-martial is warranted in a particular case.
Once an accused service member has been
formally charged with a crime, a Judge Advocate is
assigned to represent the accused for purposes of the trial.
Accused service members are granted greater rights than
those in civilian courts due to the perceived inherent
unfairness of military courts. For example, each service
member is granted a no cost Judge Advocate to represent
them, but the accused can hire a private lawyer and keep
his court appointed lawyer. In some circumstances, the
accused is allowed a second Judge Advocate attorney and
again can keep both his private and assigned Judge
Advocate; however, for practical purposes this rarely
happens.

Military courts have been established by Congress
and are set up by each branch of service covering certain
geographical areas. Judges are all Judge Advocates
appointed by the various Judge Advocate Generals to the
bench for particular lengths of time, and each judge
receives additional training at national judges' school
along with their civilian counterparts. Being a military
judge is a very prestigious position within the military and
no matter the military rank of the judge, they are afforded
all judicial respect as any judge in our civilian courts. In a
courts-martial, military judges can accept pleas of guilty,
enforce pretrial agreements between the prosecution and
defense, rule on all motions and preside over jury trials and
sentence convicted service members.
If the accused service member pleads not guilty
and elects to have a jury trial, the same authority who
convened the courts-martial submits names of officers and
senior enlisted personnel for jury duty. A jury will be
picked from this pool who will decide guilt and
recommend a punishment if the verdict is guilty. The
senior most person, or highest in rank, on the jury panel is
the president, or foreperson, and delivers the verdict to the
court upon conclusion of the trial.
Like civilian trials, the accused is presumed
innocent, has the right to remain silent and can cross
examine all witnesses. They have the right to present
evidence should they choose, but are under no obligation
to do so.

“Again, because of the perceived inherent
unfairness of the courts-martial system, great pains
are taken to insure the accused rights are strictly
guarded, much more so than its civilian counterpart.”
Again, because of the perceived inherent
unfairness of the courts-martial system, great pains are
taken to insure the accused’s rights are strictly guarded,
much more so than its civilian counterpart. This is no more
apparent than during jury deliberations. Each juror has his
or her own vote for guilt, but the perception is a higher
ranking member of the jury might try to unduly influence a
lower ranking member in making a particular decision. Or,
in the case of a military judge who is of a lesser rank than a
particular jury member, that juror might not wish to accept
the ruling of the judge or abide by the judge's orders during
trial.
continued on page 9
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Rules of Engagement

The SJA wears many hats and has to be flexible in
looking at many areas of law including international law,
law of the sea and air, laws and treaties of other countries.
The one constant in a SJA's life is the fact that no two days
are alike. A new day brings new problems which must
have answers that are well grounded in law so the
commander has the assurance any particular action is
lawful.
In addition, with those commands who employ
civilian Federal employees or have numbers of civilian
contract employees, the SJA must deal with labor issues
that arise including handling workers' compensation,
allegations of discrimination, labor union contracts and
grievances.
For SJA’s assigned to bases both state side and
overseas, their jobs are very much like a city attorney. Due
to the particular size of a base, bases are often the size of
cities with all of the same issues a city or county attorney
would be tasked to handle. This often means acting as a
liaison with local governments in order to address
problems shared by the base and the city.

Military trial judges are particularly aware of these issues
and have the authority to deal with any unfairness to the
accused. Overall, the courts-martial system is equally
aware of the fairness issues, and the military courts of
appeal are also there to catch any such issues of unfairness.
Finally, the military justice system has in place
several levels of appeals for courts-martial. Beginning
with the various service branches first level of appeal in the
Court of Criminal Appeals, each convicted service
member is assigned an appellate Judge Advocate to
represent them at the appeal level. Appeal judges are Judge
Advocates at this level and are appointed similarly to the
trial military judges. If not satisfied with the decision of the
first criminal appeal court, the service member can appeal
to the United States Court of Criminal Appeals for the
Armed Forces who have all civilian judges assigned to hear
criminal cases from all of the branches. And, finally, the
service member can petition the United States Supreme
Court for leave to hear a particular case.
STAFF JUDGE ADVOCATE
Depending on the size of the command, most
larger commands have a Judge Advocate assigned to the
command as advisors to the commander on areas of law
which have an impact on the command or its mission.
These attorneys are known as Staff Judge Advocates
(“SJA”) and act similarly to in-house counsel for officers
and executives of corporations or counsel to governmental
departments. Staff Judge Advocates can be assigned to
general officers or admirals, field commanders or in any
number of positions who support mission commanders and
their troops. Because of the broad nature of the various
service branches missions, it is challenging for Judge
Advocates to learn the command's mission in order to
render advice to its members. For example, if the SJA is
assigned to a combat unit in a forward area with the Army
or Marines, the SJA would need to know the particular
mission of the unit(s) and knowledge of the laws of the
country the unit(s) is operating in order to render good and
sound advice to the commander.
In areas concerning flight operations, the SJA
would need certain aircraft knowledge in order to advise a
wing commander if certain actions are legal. The same
holds true for SJA assigned to naval war ships and advising
group commanders of the legality of pursuing enemy
combatants in open waters verses waters claimed by
another country. And the list goes on.

“As you might be able to tell, the SJA position has
many parts but with the single objective of making
sure the command and its commander have sound
legal advice in order to complete the mission.”

As you might be able to tell, the SJA position has
many parts but with the single objective of making sure the
command and its commander have sound legal advice in
order to successfully complete the mission.
LEGAL ASSISTANCE/FAMILY LAW
Service members and their families have all of the
issues civilians experience. Just because a person enlisted
in the military or is a commissioned officer does not mean
he/she is immune from the myriad of problems of civilian
life. In fact, this is often complicated by service members
being deployed to other countries or on ships, unable to
contact a lawyer in their community. Therefore, the JAGC
provides legal assistance to service members and their
families.
continued on page 11
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What’s New at the Library
continued from page 4

Don't forget about Shepard's Citations!
We have had Shepard's – all jurisdictions – online for
years. With so many attorneys using Westlaw, some
have forgotten all of the things that only Shepard's can
do. Some of the younger attorneys have probably
never known the power of “Shepard's Citations.” If
you haven't used Shepard's online, come get a handson look. It is the easiest online tool to use. We will
have a short training session at 3:30 p.m. on Thursday,
February 2. One other cool feature of Shepard's is
that it actually works within Lexis. In addition to
Shepardizing, you can pull up any case by citation.
This is nifty if you have only a Lexis citation to a case
(that is not published by Westlaw). Just two weeks
ago, I had someone who was trying to pull up a Lexis
citation through Westlaw. Even with the party names,
it was impossible because it wasn't published by
West. The Shepard’s database did the trick.

What's next? We are experimenting with opening
the law library on Sunday afternoons. We hope to
see you between 1:00 and 4:00 p.m. Help make our
latest experiment a success!
Add it up. In 2007 we were open 35 hours per week
and now we are open 64 hours per week. That's more
than an 80% increase in hours. We hope to serve you
better and more conveniently each year.
Our new Online Subscription to WestlawNext
includes powerful searching platform and more
databases.
WestlawNext has come to both law libraries, Fort
Pierce and in St. Lucie West. But, what good is it
unless you know how to use it? The Westlaw
Representative will be in the library to train you to use
these valuable tools more effectively on Friday,
January 20, 2012 at 10:30 a.m. Remember there is no
charge to use WestlawNext.

Distance learner? We will mail our CLE disks to
you.
Another experiment, we have a “share the postage”
program. If you are too far or too busy to come to the
library, we will ship the discs to you. We will pay the
postage to you; you pay the postage back to the
library. You can keep the disks for a week but there is
an over due fine ($1 per day) if they are out of the
library for more than one week or two weeks if we are
mailing them to you. Only one small requirement:
all borrowers must maintain a deposit on account at
the library. For $20 (any unused portion is refunded
on demand), you can fulfill your CLE requirements.

Hein Online
Most attorneys are not familiar with Hein Online.
Only a handful of Florida law firms subscribe to it
because it is so expensive. It can be found in law
schools, AmLaw 500 law firms and your law library
in Fort Pierce. It is an online subscription compiling
thousands of law reviews and law journals; it is
completely searchable. Want to see more? Come to
the library on Thursday, February 2 at 4:30 p.m. to
learn how to use this wonderful new tool. Of course
this, too, is free at your law library. For a more info:
http://home.heinonline.org/.

Gregory J. Harris, Ph.D., C.R.C., C.A.E.
Vocational Expert - Family Law, Social Security, Worker’s Compensation
Forensic Consulting - Rehabilitative Assessments
Vocational Rehabilitation Planning
Life Care Planner - Personal Injury & Motor Vehicle Accidents
Serving Indian River, St. Lucie, Martin, Brevard & Okeechobee Counties Since 1991

(321) 258-5362

e-mail: gjharrisphd@aol.com
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Rules of Engagement
continued from page 9

These services can include drafting wills/estate
planning, powers of attorney, representing clients in
divorce and child custody, representing clients in
consumer matters and providing other legal help when our
service members are in need.
Many states' bars are now recognizing Judge
Advocates and allowing them to represent military clients
in civilian courts for certain cases. More can be done in this
area as the need is great to help our service members in
times when they are not available geographically to help
themselves, or simply cannot do so because of the
complexity of the issues. Judge Advocates who practice in
the area of Legal Assistance receive personal and
professional satisfaction from helping those who are
serving our country.
Many of these cases involve consumer issues.
Service members are particularly vulnerable to
unscrupulous and predatory business practices, and they
find themselves having agreed to contracts with usury
conditions often paying many more times the value of a
product or service than others would pay. It is quite
common for service members to buy items with incredibly
high, and sometimes illegal, interest rates on credit, or be
the victim of scams where they purchased goods that are of
very poor quality. The area where this seems to be greatest
is in the used car business where cars that have been
damaged or totaled are shipped to areas with military bases
and sold for many times the actual value at ridiculous
prices and terms. Judge Advocates who practice legal
assistance and consumer affairs are very effective in
bringing these practices to light and providing the service
member with relief from financial hardship.
CONTRACTS
“The army travels on its stomach” is an old adage
that depicts the enormous logistical system the United
States Military has in place to not only feed and clothe its
service members, but supply all of the needs of the
military. These needs are all based on contracts with
civilian providers who sell the military all of its equipment
and supplies. Everything from pens and “sticky notes” to
complex aircraft systems, to ships and submarines, to
missile systems, to satellites, to parts for all of the
equipment, must be purchased, received, transported,
accounted and used according to contracts. These
contracts are reviewed by Judge Advocates who insure the
military is getting what they bargained for and receive the
products and services for which it has paid.

NAGPRA

Judge Advocates play a crucial role in making sure
the government gets what it needs. Much like civilian
corporate counsel, Judge Advocates provide legal advice
to those making logistical decisions in the purchase and
movement of goods and services. This is an enormous job
when combining all five branches of the military.
However, Judge Advocates know that their client must
have the exact items or services contracted for in order to
carry out a particular mission and the very lives of the
service members depend on receiving all the necessary
equipment needed for a successful mission.
CONCLUSION
As I started this article, I am honored to be asked to
write an article on a little known area of the practice of law,
military law. Hopefully as this article has explained how
Judge Advocates play a crucial role in our military and the
success our military enjoys. As in any organization or
government, the law sets forth the framework from which
the organization or government goes about conducting its
business. The same holds true for our military. The 1.4
million members of our Armed Services rely heavily on the
Judge Advocate General's Corps and the attorneys who are
assigned to the various Corps for its legal advice and
service.

“The 1.4 million members of our armed forces rely
heavily on the Judge Advocate General’s Corps and
the attorneys who are assigned to the various Corps
for its legal advice and service.
One of my greatest professional privileges was to
serve our country in the Judge Advocate General's Corps,
and to be a part of the success of the greatest military in
history.
Editor’s Note: Hugh Eighmie was raised in South Florida
and graduated from Coral Gables High School in 1983. He
did his undergraduate work at FSU graduating in 1989
with a B.S. in Criminology. He received his J.D. from
Thomas Cooley Law School in 1995. A police officer for
seven years, Hugh served in the Navy JAG Corps for six
years and in the Army JAG Corps (National Guard) for
two years. He practices law in Port St. Lucie and is
the President Elect of the SLCBA.........................................
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continued from page 7

Not one to learn from others' mistakes, the
defendant in United States v. Tidwell, also argued a void for
vagueness defense based on Corrow's defense. Tidwell,
himself an experienced art dealer, argued the vagueness of
“cultural patrimony” and thus its unconstitutionality. The
court held that the statute sufficiently informed the
defendant that some of the items which he traded might be
covered by the statute and were therefore illegal to trade.
Denying the defendant's fair notice argument, the court
further held that as a dealer in Native American art, and one
whom had been previously convicted under the statute, he
was fully aware of the prohibitions. Interestingly, the
defendant also attempted to argue the lack of authenticity
of the items. He argued that because the items he was being
charged for were forged Hopi masks and not originals, the
statute did not apply. The court did not entertain this
defense either again pointing to the defendant's prior
conviction as proof of his actual knowledge of the illegality
of his actions.

The courts strictly hold accused criminals to a
personal-knowledge standard. In United States v. Corrow
the court denied the defendant's motion to dismiss the
charge for selling Navajo ceremonial masks in violation of
NAGPRA. The defendant argued that the definition of
cultural patrimony was inherently vague and therefore
unconstitutional. Specifically, the defendant argued that
NAGPRA's definitions of “cultural items” and “cultural
patrimony” did not offer him fair notice that he was
violating its provisions by his conduct. The court
responded in the negative, stating that the defendant's
particular background knowledge about the Navajo culture
and traditions held him to a higher standard overcome by
any vagueness within the statute itself. Essentially, the
defendant's own knowledge of Navajo culture and his
knowledge of its traditions provided him with the
knowledge that the buying and selling of Navajo
ceremonial masks was illegal.

Predictably in the United States v. Kramer case,
where the defendant attempted to sell Native American
cultural items at an Arizona consignment store, the court
again upheld the Corrow court's reasoning, stating that the
criminal provision was intended to give NAGPRA “teeth”
and to attempt to “eliminate the profit incentive perceived
to be a motivating force behind the plundering of such
items.”

Not accepting the court's decision, the defendant
appealed and in his appeal, he argued that that the
definition of cultural patrimony was “unintelligible,”
offering as support the conflicting testimonies of Navajo
members as to the status of the masks and their purpose.
The defendant argued that if the tribal members could not
agree on the purpose of the items, how could he be held
accountable for illegally trading in those items that may or
may not fall in the cultural patrimony context. The court
rejected this question as well. The court again, found the
defendant guilty for his own specific conduct and personal
knowledge. The court held that “Mr. Corrow had fair
notice – if not of the precise works of NAGPRA – of their
meaning that Native American objects “having ongoing
historical traditional or cultural importance central to the
Native American group… could not be bought and sold
absent criminal consequences.” Perhaps what the court
found most despicable was the defendant's attempt at
financially profiting from illegal actions against a
protected minority group. No American Court can condone
this flagrant attempt at profiteering from another group's
lack of civil rights.

CONCLUSION
Though some would have liked to see NAGPRA
as the beginning of a better attempt at the general
protection of Native American civil rights, in truth it is only
an extension of rights in the limited area of religious and
cultural property.

“NAGPRA is not complex enough, has not been
interpreted broadly enough and does not provide for
further creative solutions to the muddy issues associated with Native American property and civil rights.”

Editor's Note: Emanuela Gentile has an estates
practice in Tampa. Her law review quality article on
NAGPRA will be published in this and the next two issues.
You can learn more about “Ella” at her website:
http://www.egentile.com/.
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NAGPRA does not leave room for growth and a
look at its legislation over the years proves that it is not a
starting place, but rather the ending place. NAGPRA is not
a means for further discussion, but rather a seemingly allinclusive or “best attempt” effort at addressing many
problems with one fell-swoop. NAGPRA is not complex
enough, has not been interpreted broadly enough and does
not provide for further creative solutions to the muddy
issues associated with Native American property and civil
rights.

Come To The Next Friends’ Meeting!

Coming to the library for the
first time?
We are located at 221 South Indian
River Drive in downtown Fort Pierce.

Thursday, February 2
at 5:30 p.m.

We are just South of the Clerk’s new
building and in the Courthouse campus.
We are the only entrance on Indian River
Drive. Usually you can find a parking
spot on Indian River Drive but if none
are available there is a 3 story parking
garage not far from us on 2nd Street. All
of the parking is free.

Thursday March 15
at 5:30 p.m.
Thursday, April 12
at 5:30 p.m.
Thursday April 26
at 5:30 p.m.

From the South:
Take US 1 to Orange Avenue
Turn right (East) on Orange Avenue
To South Indian River Drive and turn
right (south)
You’ll see us on the right hand-side of
the road

All meetings are at the
Library and refreshments are
provided. There are two
meetings in April as we
prepare for the Law Day
Reception. We look forward
to seeing you!

From The West:
Take S.R. 70 (Delaware Avenue) to US 1
Turn left (North) on US 1 to Orange Ave
Turn right (East) on Orange Avenue
To South Indian River Drive and turn
right (south)
You’ll see us on the right hand-side of
the road

And Justice for All
Go forth
and be what you
are meant A knight in
to be! Shining Armor!

A Hero!

..zzzzt..
Sir, all the
motions must
be answered
by 5 p.m.....

Standing for the LAW!
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CROSSWORD

Upcoming Bar Events
Judge Kanarek's Family Law Update
January 10 at 3:30
Indian River County Courthouse
Bench Bar Conference
March 30 at 8:00 a.m.
Port St. Lucie Civil Center
St. Lucie County:
Regular meetings:
Friday, January 6
Friday, February 3
Friday, March 2
Cobb's Landing at noon
Ask a Lawyer Pro Bono Clinic
February 15 at 1:00 p.m.
At the Fenn Center
Indian River County:
Regular meetings:
January 13, 2012
Quail Valley River at noon
Speaker: Helene Caseltine,
IRC Chamber of Commerce
Martin County:
Regular Meetings:
Friday, January 20
Friday, February 17
Monarch Country Club at noon

Answers in next edition or call 772-462-2370
if you just can’t wait or visit the library, where
we have all the answers.

Place your advertisement here!
Please contact Charlie D’Agata 772-380-6159 for rates, availability
and other details.
This is your opportunity to show your support of
the Friends of the Rupert J. Smith Law Library
and reach 2000 potential clients and customers!
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Law Day Student Art Contest Winners 2010

Last issue’s Crossword answers

Calling All Student Artists!

More Presidents

Never too soon to think about Law Day! Calling all
Student Artists!

2

JIMMYCARTER

The Rupert J. Smith Law Library will celebrate Law Day
on Tuesday, May 1 by holding its annual reception and art
contest. This year's theme, chosen by the American Bar
Association, is “No Courts, No Justice, No Freedom.” We
will have a speaker explain the significance of the theme as
well as student artists it. “Local heroes” are acknowledged
and honored for their contributions to the community. It is
the biggest day of the year for the law library and we hope
you will join us.

4

5

6

7

L I NCOL N

8

All St. Lucie county students are asked to participate by
entering in the art contest. The entries are displayed in the
courthouse and it is the highlight of the program.
Additional prize money has been allocated this year and
for the first time there will be multiple winners in each
category.

9

12

13

Please call the library and we will e-mail or fax the rules as
soon as they are available. 772-462-2370. We want your
art!
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New Hours! The Rupert J. Smith Law
Library is now open seven days a week.

November/December 2011

Rupert J. Smith Law Library of St. Lucie County Florida

We are open:

President of the Friends: James T. Walker 772-461-2310
Editor: Nora J. Everlove
727-644-7407
Assistant Editor: Kim A. Cunzo
772-409-4353
Business Manager: Charlie D'Agata
772-380-6159
Asst. Business Manager: Dr. Gregory Harris Phd
321-258-5362
Asst. Business Manager: John K. Griffin
Graphic Design: Paul A. Nucci
727-278-3705

Monday through Thursday from 8:30 a.m. to 7:00
p.m.
Fridays from 8:30 a.m. to 4:30 p.m.
Saturdays from 9:00 a.m. to 1:00 p.m.
Sundays from 1:00 p.m. to 4:00 p.m.
At the South County Law Library, we are now
staffed:
Fridays from 9:00 a.m. to 1:00 p.m.

By e-mail, you can reach the editor at nora@everlove.net
We thank our authors and other contributors for making
this issue a success!

The library is closed when then the court house is
closed as well as any holidays that fall on a
Saturday.

From the Staff...
Bienvenido a la Biblioteca de Ley

The Rupert J. Smith Law Library of St. Lucie
County
The main branch is located at:
221 South Indian River Drive
Fort Pierce, Florida 34950
772-462-2370
Website: http://www.rjslawlibrary.org

Tenemos un Nuevo horario:
Lunes,Martes,Miercoles y Jueves: 8:30 a.m. hasta
las 7:00 p.m.
Sabado: 9:00 a.m. hasta las 1:00 p.m.
Domingo: 1:00 p.m. hasta las 4:00 P.M.

Our South County Branch is located at:
250 Northwest Country Club Drive
Port St. Lucie, Florida 34986

Mayo 2012 es el mes cuando celebramos Dia de Ley.
El tema del concurso es lo siguiente:
“NO HAY TRIBUNAL, NO HAY JUSTICIA, NO HAY
LIBERTAD”.
IMPORTANTE: Por favor de animar a todos los alumnos
en K – 12 para participar en el concurso de arte. No se
olvide que hay premios ( $) para cuatro de los mejores
cuadros de dibujos.

Place your advertisement here!
Please contact Charlie D’Agata
772-380-6159
for rates, availability and
other details.
This is your opportunity
to show your support of
the Friends of the Rupert J. Smith
Law Library
and reach 2000 potential clients
and customers!

Para mas informacion llame la biblioteca de ley:
772-462-2370. Favor de llamar los Miercoles si necesita
esta informacion en espanol.
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