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•  Car Accidents  •  Wrongful Death
•  Brain Injuries  •  Spine Injuries

•  Work Related Injuries  •  Slip and Fall
•  Social Security Disability  
•  Worker’s Compensation
•  Truck & Trailer Accidents

•  Motorcycle Accidents  •  Boating Accidents

1330 S. Federal Hwy. Stuart, FL 34994
Call Kelly A. Cambron's 24/7 Cell 772-214-6464
TOL L FR E E :  1 -877 -4  THE  HURT

Working Hard for the Injured! 
WWW.FEMALEINJURYLAWYER.COM

FRIENDS
of the

of 

Rupert J. Smith

Law Library
St. Lucie County

CLE LUNCH
November 22, 2013
 Preservation of Error Regarding Jury 

Verdicts and Final Judgments 
By Hon. Burton C. Conner

The Friends of the Rupert J. Smith Law Library 
is sponsoring a program offering one hour of 
CLE credit. The $25 registration fee includes 
your delicious lunch.

The programs will be held in the law library’s 
large conference room at 221 Indian River Drive 
in Fort Pierce. 
Register by calling the library at 772-462-2370.
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“One of the disturbing trends The Florida Bar
is facing is that legal services by lawyers are
becoming increasingly unaffordable for more
and more people. Law libraries, and those who
volunteer to support and expand the services and
benefits law libraries offer, help fill the gap for 
those who cannot afford a lawyer. Law libraries, 
quite simply, promote access to justice and 
equality under the law.”  -- Hon. Burton Conner, 
Chair, Board of Trustees, RJS Law Library

I
n the July issue of Friendly Passages, the editor, Nora 
Everlove, wrote something that bears remarking on. 
She wrote, “We hope to continue showing that big 

things can happen in small counties through volunteerism 
and community support.” Big things can happen even 
in small counties, when enabled by volunteerism and 
community support. These are important words.

When my two girls were growing up, I drove them most 
every weekend to the Kids Crossing Playground, in Rotary 
Park, right off  Virginia Avenue, in Fort Pierce. This was 
(and is) a wooden playground, a maze of steps, slides, 
walkways and hide-a-ways. It was a magical place, kid 
friendly, designed for maximum safety while affording 
unlimited opportunities to run, slide, jump, crawl and 
swing. There were nearby benches where parents could 
wait and catch up on their reading during play. Even now, 
as adults, my daughters’ eyes glow at the memory of the 
many hide outs that served as places of refuge there when 
Dad hollered out that it was time to go home.

What makes Kids Crossing special is that when built in 
1993, all of the work was done by volunteers. The cost 
was covered through the generosity of private donors.  It 
was a community effort in the finest sense, proof that big 
things can happen through “volunteerism and community 
support”. 

That is likewise the story of the Rupert J. Smith Law 
Library. When I became a trustee in 1982, there was one 
office-size room opening off of Judge Philip Nourse’s 
chambers on the third floor of the Courthouse. That’s 
where all of the Florida materials were housed. Across 
the hall-way there was another room, reminiscent of 
someone’s attic. It was dark and musty. No one ever went 
in there. That is where several regional reporter sets, 
long out of date, were stored. Those two rooms were our 
county law library.

Now, while I could be accused of exaggeration were I to 
say the Rupert J. Smith Law Library is the finest county 
law library in the state, it seems safe to assert that it is 
one of, it is among, the biggest and best in the state. It 
houses over 30,000 volumes of material, contains 
multiple computer terminals on which are installed data 
bases dwarfing anything most legal practitioners can 
afford, permitting access to virtually every legal authority 
in the country, whether secondary or primary. It houses 
several conference rooms, small enough for private client 
conferences or big enough to host legal educational 
seminars. Patrons are served full time by a staff of 
librarians. It is open seven days a week, and evenings too. 
For legal professionals with urgent research needs, it is 
accessible 24/7. It provides a current set of CLE tapes 
available free on request, and will fax or e-mail copies 
of cases and other authorities as needed to those who 
maintain a courtesy account.

Impressive, yes. But it happened only because of sustained 
community and legislative support. The state legislature 
cooperated several times over the years when asked 
to approve amendments to the special act that in 1957 
established the library. Senator Joe Negron and others 
in the legislature championed new funding mechanisms. 
Our county commissioners implemented new funding 
sources and set aside space for the collection. The County 
Attorneys Office provided legal support when necessary. 
The Clerk’s Office provides financial management and 
reporting services. The St. Lucie County and Port St. 
Lucie Bar Associations have always come through when 
requested, with assistance, donations and sponsorships. 
None of the library’s growth and success would have been 
possible without this support.

Volunteer!
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Friends of the 
Rupert J. Smith Law Library 

Gala

continued from page 4

Volunteerism comes through the Friends of the Rupert 
J. Smith Law Library. Anyone can join, lawyers and lay 
people alike. These are wonderful individuals who donate 
their time and talent to promotion of the library’s role as 
a means of sharing legal knowledge with all. They put 
on events, see to the printing of pamphlets and research 
aids, host legal seminars, put on research training courses, 
and otherwise help to generate broad awareness within 
the community of the library’s resources. For Passages 
they edit, colorize, layout, proofread, and contribute 
material, all the things necessary to produce a magazine 
of professional quality that tells the story of law. There is 
no matching the power of volunteerism and community 
support.

Whether it’s a playground, a law library, or some other 
enterprise that serves the public welfare, the mobilizing 
force that harnesses the resources of the community and 
people on its behalf comes from something that one Criss 
Jumi explained this way:  “To ask, ‘How do you do it’ 
is already starting off on the wrong foot. When reaching 
for the stars there does not have to be a ‘how’ if there is a 
big enough ‘why’”. For law libraries, it is a vision that all 
may one day be able to achieve their maximum potential 
in life, through the provision of justice that applies equally 
to all, an ideal made possible by giving to each the same 
ability to access knowledge of their respective rights and 
remedies through the portal of public law libraries. It is a 
noble purpose and Friends is proud to support it. Thank 
you for joining in that cause.            /JimW

                                                            
                                                              
The Friends of the Rupert J. Smith Law Library 
(“Friends”) is a non-profit organization founded in 
2003 and dedicated and devoted to the preservation 
and promotion of public access to the law through 
support for the public law library.  The Friends are 
interested in the advancement of education in the 
law for not only the legal profession, but also the 
general public, and in that light focus their efforts 
on building a strong law library.

In furtherance of that dedication and devotion, the 
Friends will host a fundraiser, specifically a black-
tie gala on Saturday, February 15, 2014, at the PGA 
Pavilion in PGA Village in Port St. Lucie.  The 
Gala anticipates 200 attendees, among them many 
corporate sponsors and law firm sponsors.

And, the Friends are pleased to announce that 
the Marshall Brothers Band (“the MBB”) will be 
the entertainment for the evening.  The MBB is a 
classic Southern rock band whose roots are here in 
south Florida.  The MBB is headed by Derek (lead 
guitar) and Alan Marshall (lead vocals).  The MBB 
is a band that has transcended their schooling to 
produce a volatile blues-rock sound of pure energy, 
inspiration and love.  The MBB have learned their 
lessons well and, and they play with the same 
drive and conviction of their mentors, The Allman 
Brothers.  Indeed, the MBB’s own music, like the 
music of all Southern rock artists, is rooted in rock 
and roll, country music and the blues.  When The 
MBB plays, you will hear their blues rock which 
draws from native elements of country and folk 
music, and incorporates long jams informed by jazz 
and classical music.  

So, please come join The Friends and purchase 
your ticket, or become a corporate sponsor, or 
sponsor a table, and participate in what is sure to 
be a high energy evening of cocky, boisterous, and 
yet soulful, bluesy Southern Rock ‘n Roll!  All 
proceeds will go to support the Rupert J. Smith 
Law Library, south Florida’s largest receptacle for 
legal texts, law journals, law review articles, and all 
forms of legal scholarship, some in hard form, and 
mostly in a digital format.
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Professionalism Includes Service to the Community 

I have often admired the extreme skill with which the inhabitants of the 
United States succeed in proposing a common object for the exertions of a 
great many men and in inducing them voluntarily to pursue it.  
Alexis de Tocqueville, Democracy in America, Vol. II, Ch. V (1840)

I
f you look at the membership of almost any religious or civic group, school or non-profit 
agency, you will find a lawyer actively involved.  Leadership and community service is an 
expectation of members of a profession, and lawyers are a volunteering bunch.  Many other 

kinds of folks volunteer too.  Volunteering is an American tradition.  

Lawyers have special skills and a license that allows them to be unique volunteers.  I quote 
Mr. de Tocqueville again:

The more we reflect upon all that occurs in the United States, the more we 
shall be persuaded that the lawyers, as a body, form the most powerful, if 
not the only, counterpoise to the democratic element.  In that country we 
easily perceive how the legal profession is qualified by its attributes, and 
even by its faults, to neutralize the vices inherent in popular government.  
When the American people are intoxicated by passion or carried away by 
the impetuosity of their ideas, they are checked and stopped by the almost 
invisible influence of their legal counselors. 
Alexis de Tocqueville, Democracy in America, Volume I, Ch. XVI (1835)

De Tocqueville was talking about the lawyers’ preserving order in democracy in general, but I 
see the same effect on individuals in court.  By their training in rules of procedure and evidence, 
as well as professional conduct, lawyers bring order to impassioned disputes between people.  
When it comes to volunteering to help people seeking orderly resolution of disputes, only 
lawyers can volunteer to give legal advice or to represent someone in Court.  By virtue of 
their calling and admission to the bar, lawyers have a duty to contribute their skills to help 
individuals, and thereby help the court.

As an aspect of professionalism, the legal profession has espoused the view that lawyers 
should provide free services to those of limited means.  For example, in the Rules Regulating 
the Florida Bar, Rule 4-6.1 states:

Each member of the Florida Bar in good standing, as part of that member’s 
professional responsibility, should (1) render pro bono legal services to the poor and 
(2) participate, to the extent possible, in other pro bono service activities that directly 
relate to the legal needs of the poor.

The minimal aspirational goal set forth in the rule is annually providing at least twenty hours 
of pro bono legal service to the poor; or making an annual contribution of at least $350.00 to a 
legal aid organization.  Many lawyers meet or exceed this goal.  Some do not.

By The Hon. F. Shields 
McManus,Circuit Judge
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Professionalism Includes Service to the 

In family court, where I am assigned, it is common for 
persons to appear without legal representation.  The court 
administration provides a paralegal as a case manager 
who assists the unrepresented party to file the proper 
forms and prepares various case management orders for 
the judge.  At a trial or other evidentiary hearing, however, 
the unrepresented party has to present testimony and 
documentary evidence without any help.  It would assist 
the court, as well as the unrepresented party, if a lawyer 
could represent the party at the hearing.  Even a lawyer 
unfamiliar with family law would be helpful.

There are many opportunities and resources for attorneys 
to participate in the delivery of legal services to the 
poor.  Through collaboration with statewide legal aid 
organizations, the Florida Rural Legal Services (FRLS) 
offers free continuing legal education to attorneys willing 
to accept a pro bono case.  Free training is available in 
the following areas: Child Dependency, Civil Rights, 
Consumer Debt / Bankruptcy, Education Advocacy, 
Elder Law, Probate, Family Law and Domestic Violence, 
Guardianship, Health, Housing, Immigration, Non-Profit 
Organizations, Taxes, and Public Benefits.

Currently FRLS is working with Florida’s Children First 
to recruit attorneys willing to provide pro bono services 
as attorneys ad litem.  There is on-line training available 
and attorneys with experience in this area have agreed 
to answer any questions and provide mentoring to any 
interested attorney.

If any attorney sees a legal need in the community and 
would like to start a pro bono project, he or she can call 
FRLS for assistance.  An attorney may also provide pro 
bono services by volunteering as a mentor to another 
attorney volunteer.

The Florida Rural Legal Services also sponsors free 
clinics for unrepresented parties where lawyers volunteer 
as instructors. It recently provided a clinic in St. Lucie 
County for fathers seeking assistance with paternity cases.

The Nineteenth Circuit Pro Bono Project is comprised 
of very active private attorney volunteers.  The county 
bar associations in conjunction with FRLS present ask-
a-lawyer events which provide free legal advice to low 
income, disabled, and elderly residents.  The Indian 
River County Bar Association and St. Lucie County 
Bar Association host quarterly ask-a-lawyer events.  
Attorneys from Okeechobee and Martin County host free 
legal advice clinics each month.  FRLS with volunteer 
attorneys present monthly bankruptcy clinics.  Over the 
past few years, hundreds of private attorneys have agreed 
to take a pro bono case or cases through FRLS’s Fort 
Pierce office.  

If you are an attorney who has not yet represented 
someone pro bono, I encourage you to try it.  It is a truism 
that there is more joy in giving than receiving.  If you are 
someone representing yourself in a legal matter, seek help 
from Florida Rural Legal Services or an attorney.  You 
may qualify for free legal services. There may also be 
a free self-help clinic available for assistance with your 
kind of case.

Mark Your Calender

Y
FRIENDS OF THE
RUPERT J. SMITH

LAW LIBRARY

Gala

F FO R E IEL NC DRI S

C

February 15, 2014
For More Info, Call:

772-462-2370

Judge F. Shields McManus is a Nineteenth Judicial Circuit 
Court Judge appointed in 2007 and elected in 2010.  Since 
then he has been assigned to many divisions and has a broad 
judicial experience.  Judge McManus is a graduate of FSU 
and FSU College of Law.  He is active in the legal commu-
nity and has sat on several boards and served as president.  
Additionally, Judge McManus is active in educational, char-
itable and civic organizations in Stuart and Martin Coun-
ties.
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continued on page 9

D
isability is big business. Today, there are 19 million 
people receiving federal monthly disability 
benefits. (1) Cash payments exceed $100 billion. 

(2) This doesn’t include the cost of medical care. With so 
many dependent upon such benefits, the system is unlikely 
to change, even as the rolls swell. (3) In a two-part 
series, there will be examination of the Social Security 
Administration’s disability review process. The first part 
provides an overview of Social Security Disability (SSD) 
and further discusses the role of Supplemental Security 
Income (SSI) within the disability arena. The second part 
will focus upon the steps of the review process. As will be 
seen, it is difficult to conceive of any other administrative 
body providing as much due process to claimants than 
does the Social Security Administration.

The Beginning of the Social Security Act

The Social Security Act (SSA) was signed into law by 
Franklin Delano Roosevelt on August 14, 1935. (4) The 
SSA contained a wide array of social programs whose 
basic objective is to provide for the material well-being 
of individuals and families in numerous ways in time of 
presumed need. Over the years, Social Security Insurance 
programs have expanded from literally providing a 
cash benefit to workers who originally retired at 65, to 
insurance coverage for a workers’ spouse and minor and 
disabled children, under certain circumstances, when 
the worker retires, becomes blind or disabled or dies (5), 
as well as hospital, medical and prescription insurance 
(commonly known as Medicare) for the aged, disabled, 
blind, and persons with end stage renal disease. (6)

The Social Security Administration

Over the years, the Social Security Administration had 
been a component of large government departments: the 
Department of Health, Education and Welfare (HEW) 
and its successor, the Department of Health and Human 
Services (HHS). By legislation signed into law on August 
15, 1994, the Social Security Administration became an 
independent agency effective March 31, 1995. (7)  It is 
responsible for administering the Old-Age Survivors 
and Disability Insurance (OASDI) programs under Title 
II and the Supplemental Security Income (SSI) program 
under Title XVI.  Its size and complexity cannot be 
underestimated.

ABCs of the 
Social Security 
Administration: 
Disability Review 
Process

The Social Security Administration is governed by a 
Commissioner. (8) The Commissioner is appointed 
by the President of the United States (subject to 
Senate confirmation), for a term of six years. (9) The 
Commissioner may be removed from duty on a finding by 
the President of neglect of duty or malfeasance in office. 
(10)

There is also a seven member bipartisan advisory board. 
(11) Each member of the advisory board also serves 
for six years. (12) Final decisions made by the Social 
Security Administration are issued in the name of the 
Commissioner. Thus, the proper defendant in Social 
Security and SSI litigation is the Commissioner of Social 
Security (COSS). (13)

Social Security Disability Insurance

The SSDI program is part of the Old Age, Survivors 
and Disability (OASDI) program administered by the 
Social Security Administration (SSA). (14) The disability 
insurance portion of retirement was enacted in 1956 and 
provides benefits to disabled workers under the retirement 
age of 65 (and to their spouses, survivors, disabled 
spouses and children) in amounts related to the disabled 
workers’ former earnings in employment. (15) The SSDI 
benefit, like those of the Old Age and Survivors Insurance 
(OASI) is meant to replace income from work that is lost 
by incurring one of the risks the social program insures 
against. Funding for the SSDI and OASI programs is 
primarily through a payroll tax levied on workers in jobs 
covered by social security, and the benefits are based on 
an individual’s career earnings. (16) 

 By the Hon. Douglas A. Walker, 
Administrative Law Judge, 
Social Security Administration

EF SGLH KFUFY BQYAFH HDZH HDF DMAD-

FLH ZJJYFRMZHMQK ML KQH HQ GHHFY 

EQYXL, VGH HQ OMUF VP HDFS. - WQDK B. 

NFKKFXP 

nora@rjslawlibrary.org for confirmation. For the 
patient, the decoded quote will appear in the next is-
sue.

Cryptoquote

 For the impatient, e-mail your answer to:
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continued on page 11
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Please Come Join Your Friends At Upcoming 
Meetings At the Rupert J. Smith Law Library

Thursday,  November 19, at noon
Thursday, December 5, at noon

Come To The Next Friend’s Meeting

Therefore, monthly benefits are available not only for 
insured individuals who retire, but also to early retirees 
who are at least 62 years old; to disabled individuals at 
any age, to widows and widowers (including divorced 
spouses if married to the wage earner for ten years 
preceding the divorce) as early as age 62, or at any age if 
caring for the wage earner’s minor child up to age 16 or 
the wage earner’s disabled child at any age; to dependent, 
unmarried children of a wage earner --up to age 18, or 
age 19 if still a full-time student or at any age if disabled 
and the disability began before age 11, and to dependent 
parents of a deceased insured worker at age 62 or above. 
(17)

To become insured an individual must pay into the system 
for the requisite period. In general, the more years worked 
and the higher taxes paid, the higher the monthly amount. 
(18) By the same token, the higher a workers’ benefit, the 
higher the benefit available to qualified dependents. (19)

SSDI benefits are based on the workers past monthly 
earnings indexed to reflect changes in national wage 
levels (up to 5 years of the worker’s lowest earnings, are 
excluded). (20) Benefits are also provided to dependents 
(such as spouses and children), subject to certain 
maximum family benefit limits. Benefits may be affected 
if the disabled worker is simultaneously receiving 
workers’ compensation or other public disability benefits. 
In addition, individuals who receive SSDI benefits also 
receive Medicare benefits after a 24-month waiting 
period. (21)

To be eligible for SSDI benefits a worker must be (1) 
insured and, (2) disabled according to the definition of 
disability. To be insured, a worker must have worked a 
minimum amount of time in employment covered by 
social security (similar to eligibility for OASI benefits). 
However, for disability benefits, if an individual does not 
have 40 quarters of coverage (usually around 10 years), 
he or she must have one quarter of coverage (indexed to 
the annual increase in wages) for each year after 1950 
or from age 21 until the onset of disability. In addition, 
a recency of work test requires the worker to have 20 
quarters of coverage in the 40 quarters preceding the 
onset of disability (generally five years of work in the last 
ten). (22) Workers under the age of 30 need to have credit 
in one half of the quarters during the period between 
attaining the age of 21 and the date they became disabled 
(a minimum of six quarters is required). (23)

Relationship Between Medicare and SSDI

Established in 1965, Medicare is a federal health 
insurance program that provides health care coverage for 
individuals age 65 and older. The program also covers 
certain persons under age 65 with disabilities. (24)

Authorized under Title XVIII of the Social Security Act, 
Medicare consists of Hospital Insurance (Part A) and 
Supplementary Medical Insurance (Part B). Part C refers 
to the Medicare Advantage Program, under which private 
plans provide Medicare Benefits to enrollees. A voluntary 
outpatient prescription drug benefit is covered under Part 
D.

Medicare eligibility is available to individuals who fall 
into one of three specified categories defined by either 
age, disability or end stage renal disease.

SSDI beneficiaries qualify for Medicare 24 months after 
SSDI eligibility begins. Benefit payments continue as 
long as the beneficiary remains disabled or until the 
beneficiary reaches the full retirement age. Very few 
individuals leave the disability rolls by returning to 
work or because of medical improvement. Most simply 
transition automatically to retirement benefits at full 
retirement age (FRA).

Supplemental Security Income (SSI)

The Supplemental Security Income (SSI) program, which 
went into effect in 1974 (25), is a means tested program 
that provides cash payments assuring a minimum income 
for aged, blind or disabled individuals with limited 
income and assets. The program is often referred to as a 
“program of last resort” since individuals who apply for 
benefits also are required to apply for all other benefits 
to which they may be entitled, such as social security 
retirement or disability benefits, pensions or employment 
benefits. Although the SSI program is administered by 
SSA, it is funded through general revenues --not payroll 
taxes. The federal benefits provided through this program, 
unlike those through the SSDI program, are a flat amount 
(adjusted for other income the person may have), and is 
not related to prior earnings. In addition to the federal SSI 
payment, many states provide additional supplements 
to certain groups of people (retirement does not). There 
are a variety of other additional technical eligibility 
requirements that an individual must meet in order to be 
eligible for SSI benefits.
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My Experience Teaching
American Law In South Korea

By David Steinfeld

I 
recently returned to the States having successfully 
completed a trip to South Korea to teach law students 
about the American legal system.  I was invited 

by Professor B.J. Kim, a commercial law professor at 
Dankook University, which is located just south of Seoul.  
Our initial communications were by e-mail, but when we 
met in person in Seoul, it was like meeting an old friend.

Many law professors in South Korea attain LL.M. 
or Ph.D. degrees at American or other non-Korean 
Universities before returning to teach.  Professor Kim 
holds two LL.M.’s and a Ph.D. from my alma mater, the 
University of Wisconsin in Madison.  
After spending several years in Madison, 
Professor Kim also sat for and passed the 
New York State Bar exam.  

To put the achievements of Professor 
Kim and others like him into perspective, 
think about how challenging the Florida 
Bar exam was when you took it and how 
long you prepared for it.  Now imagine 
traveling to a foreign country and doing 
it all in a foreign language that you really only studied 
in school.  Several other of the faculty at Dankook 
University Law School also hold advanced legal degrees 
from foreign institutions; the constitutional law professor 
received his LL.M. from Cornell University, another 
commercial law professor studied at a law school in 
Toronto, and the Dean received his degree in Germany 
and speaks fluent German.

The reason why so many faculty members in Korean 
law schools study abroad and speak foreign languages 
becomes clear when you consider that Korea’s economy 
is built on exports to a global consumer society.  Korean 
companies now do business all over the world and 
are exposed to various forms of liability in different 
legal systems.  As a contrast, Korea’s civil law system 
has no discovery; when a party goes to trial, that party 
must establish its claims with its own evidence.  Thus, 
involvement in a suit in an American Court, for example, 
where parties are obligated to produce records and 
information is a unique and foreign experience for these 
companies, necessitating the retention of attorneys that 
can guide them through that system.

Over one-hundred students and faculty attended my class 
on the American legal system.  I began by explaining the 
origin of our system from England and why and how it 
diverged with the Constitution and Bill of Rights.  

That laid the groundwork to explain that we have both a 
federal and a state system and how the three branches of 
those governments work and balance each other.  I next 
explained how laws are actually made in the United States 
and how lawyers are “made” as well.  Finally, I concluded 
with an overview of how a business dispute is constructed 
and the various phases of a jury trial, from voir dire all the 
way through appeal and enforcement of judgments.  The 
students seemed to particularly enjoy me using some of 
them at random as examples in that portion.

Even though the majority of my presentation was in 
English, I found the students attentive, interested, and 
engaged.  I wasn’t entirely certain that they had fully 
understood the information until the Q&A portion.  The 
very intelligent questions they posed cleared away any 
doubt I may have had.

Most of the time, students in Korean schools are reluctant 
to openly participate in class and especially one in 

English, however, one young man seized 
the opportunity right away to ask whether 
Korean college students could attend 
law school in the United States, pass a 
Bar, and practice law if they chose.  His 
bravery energized the other students 
and a young girl then asked what the 
ramifications were for citizens who failed 
to appear in response to a jury summons/
notice.  

Overall, because Korea does not have a jury system, that 
aspect of the American legal system appeared to be the 
most fascinating to the group.  Following that question, 
another young woman asked what was clearly a very well 
thought-out question about how American attorneys deal 
with the biases and prejudices of jurors.  In her question, 
she referenced the recent Zimmerman trial in Florida and 
expressed her view that from what she saw in the news 
media, the matter seemed to turn on the issue of race.  Not 
having any experience with the American jury system, 
she was very interested to understand how those types of 
issues impact the system and how the system is still able 
to ensure fairness to litigants.

Teaching about the American legal system in South Korea 
was a fantastic experience and any who have such an 
opportunity to do so in a foreign land should seize the 
opportunity without hesitation.  Dankook University Law 
School asked me to return and I readily accepted.  I am 
very much looking forward to going back and to teaching 
longer and more in-depth courses.

David Steinfeld, Esq. is Board Certified in Business Litigation 
Law by the Florida Bar.  He practices in Palm Beach Gardens 
and is rated AV-Preeminent by Martindale-Hubbell.    His videos 
and articles on business litigation, e-discovery, and commercial 
law can be accessed at and he can be easily reached through 
www.davidsteinfeld.com.
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The definition for children receiving SSI benefits is 
slightly different from adults. Instead of demonstrating 
work limitations, children are required to demonstrate that 
they have “marked” or “serious functional limitations”, 
and, in addition, they are subject to slightly different 
criteria for the medical listings. (26) Otherwise there 
is no provision in the SSI program for the payment of 
dependents as survivor benefits.

Relationship  Between SSDI and SSI

In some states Medicaid eligibility is automatic when an 
individual is approved for SSI. (27) Florida is such a state. 
In other states, Medicaid eligibility involves a separate 
and independent determination of eligibility, which may 
be made under contract with the state by SSI or by the 
state itself. There is no waiting period in those instances. 
(28)

SSDI and SSI

People may receive SSDI, and SSI based on disability (or 
blindness or age), or both (some may also receive other 
benefits). The amount of the SSI benefit may be adjusted 
based on receipt of other income, such as SSDI benefits 
(the SSDI benefit is not reduced if the recipient also 
receives SSI benefits because SSDI is not means tested).

The SSDI program is primarily funded through the social 
security payroll tax, a portion of which is credited to a 
separate disability insurance (DI) trust fund. By contrast, 
the SSI program is funded through appropriations from 
general revenues. States may choose to provide cash 
payments to supplement SSI federal payments. (29) 
Florida does not.

Definition of Disability

The law defines disability as the inability to do any 
substantial gainful activity by reason of any medically 
determinable physical or mental impairment which can be 
expected to result in death or which has lasted or can be 
expected to last for a continuous period of not less than 
twelve months. (30) The impairment must be severe, 
making the claimant unable to do his or her previous 
work, or any other substantial gainful activity which 
exists in the national economy. (31)

Disability Determination Process

The application process for SSDI and SSI disability 
benefits is pretty much the same. Although SSDI and SSI 
are federal programs both federal and state offices are 
used to determine eligibility for benefits. An individual 
applies for benefits at his/her local SSA office where he 
or she is interviewed to obtain relevant medical and work 
history and to see that required forms are completed. The 
case may be denied at that point because the applicant 
does not have SSDI insured status or is earning too 
much money from work (in the case of SSD), or is above 
the income and source limits (for SSI) --otherwise it is 
forwarded to State Disability Determination Services 
(DDI) for decision. (32)

Fees of Representatives

People claiming SSD or SSI benefits may appoint a 
qualified individual as a representative to act in their 
behalf in matters before SSA. (33) In general, SSA 
must authorize any fees payable for services performed 
by an authorized representative. (34) An appointed 
representative may seek SSDI authorization for the fee he 
or she wants to charge by following one of two mutually 
exclusive processes: (1) a fee agreement filed before the 
favorable determination is rendered or (2) a fee petition 
generally filed when services have ended. Claimants must 
sign the fee agreement but are not required to sign the fee 
petition. (35)

The fee is deducted from past due benefits. Thus, in any 
case where the Administration makes a determination 
favorable to a claimant who was represented by an 
attorney or qualified representative in a proceeding before 
the Administration and, as a result of such determination, 
past due benefits are payable, the Administration will 
certify for direct payment to the attorney or qualified 
representative, out of such benefits, the smaller of:

a) 25% of the total of such past due benefits; 

b) the amount of the fee set by the administration. (36)

The Secretary is required by law, when claimants are 
represented, to deduct and withhold from the claimant’s 
past due benefits an amount not to exceed 25% thereof. 
“Past Due” benefits include not only the amount due the 
claimant, but also any amounts due family members. (37) 
In certain circumstances, a representative will be required 
to file a fee petition, which is subject to the approval of an 
Administrative Law Judge (ALJ) for payment of a legal 
fee. (38)  Even if no past due benefits are payable, a fee 
may be approved by the Administrative Law Judge. (39)

ABCs of the Social Security 
Administration: Disability
Review Process

continued from page 9
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“Settling or mediating a case is, among other things, a 
process for agreeing on the value of the claim.
Impasse often occurs because the parties do not agree 
on the value of the case.” Laura Kaster, On Impasse.

The focus of this essay is to review, explore and propose 
case valuation methodologies to resolve the largest 

impediment to case resolution and mediation impasse: 
Case Valuation.

There are two recent empirical studies that cast skepticism 
on attorneys’ ability to make objectively accurate 
determinations on the outcome of litigated claims:

•	 The first study conducted by Randall L. Kastor, 
LET’S NOT MAKE A DEAL: AN EMPIRICAL 
STUDY OF DECISION MAKING IN UNSUC-
CESSFUL SETTLEMENT NEGOTIATIONS 
published in the Journal of Empirical Legal Stud-
ies Vol.5, Issue 3, 551-591, September 2008, 
found that 61% of plaintiffs made decision errors 
in rejection of settlement offers, with a mean loss 
of $42,000.  24% of defendants made decision 
errors in rejection of offers, with a mean loss of 
more than $1,000,000. 

•	 The second study conducted by Elizabeth Lof-
tus, INSIGHTFUL OR WISHFUL; LAWYERS’ 
ABILITY TO PREDICT CASE OUTCOMES, 
published in PSYCHOLOGY, PUBLIC POLICY, 
and LAW, 2010, Vol.16, No 2, 133-157 which 
utilized a large sample of U.S. lawyers, showed 
clear evidence of unrealistic goals and a motiva-
tion to achieve a certain case outcome that led 
lawyers to discount the assessment of a third 
independent party if it did not fit with their pre-
ferred belief.

•	
 Settlement leverage – i.e., case valuation accuracy - can 
be substantially increased by gaining a perception of what 
a typical jury might do in a given fact situation. It helps to 
know something more than a guess, a subjective estimate, 
prior verdicts and settlements, or a computer program 
analysis.

The development and explosion of discovery rules has 
shifted the paradigm from “see what comes out at trial” to 
pre-trial resolution through the discovery process that is 
designed to uncover facts that are well understood by all 
parties well in advance of trial.  It follows that at a point in 
time, through some mechanism, the vast majority of cases 
settle.

What then is the most reliable method to measure the 
value of the case that provides the information to form the 
basis of the decision to settle?

The principal reason that cases do not resolve more 
efficiently earlier than later (and a greater expense to all 
parties) is that valuation techniques run the gamut from 
guess work to employment of predictive coding research, 
but these techniques still do not answer the fundamental 
question of “How much is my case worth?” The one piece 
of information still missing is what a jury would award/
do IF the case did proceed to trial. The key questions that 
need to be answered to satisfy the settlement valuation 
decision making process are: 

1. How would a jury perceive the facts? 
2. How would a jury perceive the conduct of the 

trial attorneys? 
3. How would a jury perceive the believability of 

key witnesses? 
4. How would a jury assign a monetary value to the 

dispute?

Up to this point in time, the traditional methods of 
valuation have been comprised of:

•	 THE MULTIPLIER
The multiplier is Direct Damages x XYZ (i.e. 3, 

4, or 5).
While this approach is simple and of long 

standing use, it is severely limited by the arbitrary 
selection of the multiple used.

•	 THE DECISION TREE
The decision tree is a probability diagram of 
possible litigation outcomes derived from the 
assignment of percentages to possible jury 
verdicts.
While instructive, this approach is also highly 
dependent on a somewhat arbitrary selection of 
BOTH damage expectations AND assessment of 
individual attorney experience and confidence.

•	 PRIOR JURY VERDICTS AND SETTLE-
MENTS
Jury verdict and settlement research is now more 
widely available to both plaintiff and defense 
than ever before at affordable prices. LexisNexis 
touts a content fabrication system that runs 
on a petabyte of storage capable of 10,000 
calculations per second. (A petabyte equals about 
1 trillion kilobytes. Apollo 11 ran on 74 kilobytes 
and could perform 50 calculations per second) 
(ABA Journal May 2013, HOW LAWYERS 
ARE MINING THE INFORMATION MOTHER 
LODE FOR PRICING, PRACTICE TIPS AND 
PREDICTIONS.)

The Root Of Mediation 
Impasse: Case Valuation

By Edmund J. Sikorski, Jr.,
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Utilizing this process removes reliance on 
personal estimations; however, no prior case 
has exactly the same facts and issues as all cases 
are in fact unique. It is therefore impossible to 
measure the impact of all the variables involved 
in the case at hand.

•	 COMPUTER MODELS
Most insurance carriers utilize either proprietary 
or purchased software programs that use a point 
system to calculate settlement values. Such 
systems utilize huge data bases of information 
on a spectrum of losses and valuations to derive 
end monetary values that include the litigation 
experience history of attorneys representing 
claimants.
However, this approach still suffers the same 
deficiency of assigning somewhat arbitrary 
values and discount probabilities depending 
on the assessment of the individuals inputting 
the data. As in all such systems, the maxim of 
“garbage in – garbage out” is observed. 

The common goal of the foregoing methods is to formulate 
a “best guess” of the amount a jury of peers would award 
if the case at hand were to proceed all the way to verdict. 
These methods all have the shortcomings stated and fall 
short of predicting what happens in the minds of actual 
jurors.

In an effort to obtain that critical information, the concept 
of conducting a Mock Trial has emerged, as has the 
concept of Focus Group Mediation.

•	 MOCK TRIAL
Mock trials can take many forms all the way 
from simple presentation of one side of the 
case to an assembly of mock jurors to practice 
summary trials. This process may also suffer the 
deficiency of the absence of a presentation from 
the “other side”, presentation of the “other side” 
by someone other than the “other side” (it is 
impossible for someone other than the opposing 
party to faithfully represent the other party’s 
case), or getting the other side to actually agree to 
a practice trial including the expense of a leased 
mock trial facility, and a person to act as a judge.

•	 FOCUS GROUP MEDIATION
•	

Bring the jury into the mediation. Stop the game of 
second- guessing jury verdict valuation.

Why does mediation fail? A not so obvious 
explanation is that the parties enter into 
the mediation negotiation process with 
overconfidence and a “mind set” that is 
adversarial rather than conciliatory. Focus 
Group Mediation provides a service allowing 
for presentation of the entire story to a panel of 
up to 21 jurors, trial consultant facilitation and 
input, optional videography of the deliberations 
and/or confidential split panel evaluations with 
traditional caucus based mediations that follow. 
This process is designed to take the guess work 
out of the valuation question in a mediation 
setting and can be designed to accommodate the 
preferences of parties without the higher expense 
of a mock trial.

Edmund J. Sikorski Jr., J.D. is a Florida Supreme Court 
Certified Circuit Civil and Appellate Mediator. www.
treasurecoastmediation.com contains a link to view other 
authored articles on selected mediation topics including 
a description of the proprietary Focus Mediation 
Program and contact information.

The Root Of Mediation Impasse: Case 

Valuation

Palm  Beach  Gardens     Stuart      Davie
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I
n the past, I have discussed limitations of liability with 
regard to the Carmack Amendment and the Carriage 
of Goods by Sea Act. In this column, I am reviewing 

limitations of liability found on warehouse receipts. 

If your client has a warehouse, he should make sure that 
he has limitations of liability in its warehouse receipt. 

There are some Florida cases dealing with limitations of 
liability in a warehouse receipt. The case of San Fisket, 
Inc. v. Atlanta Cold Storage, Corp., 347 So.2d 647 (Fla. 
3rd DCA 1977), is a Florida case that held a low limit 
of liability. There was also a case in New York entitled 
United States Gold Corp. v. Federal Express Corp. 719 
Fed. Sup. 1217, 1226 (S.D. NY, 1989), which specifically 
held that under the Uniform Commercial Code provisions 
adopted in both New York and Florida, a bailee may 
contractually limit its liability for negligence and refer to 
U.C.C. § S-309 (2).

If your client asks you to draft a warehouse receipt, 
you should make your client is aware that it can put in 
limitations of liability. In fact, your insurance carrier 
would prefer you to include such limitations of liability.

The one conceivable way around this could be if the 
warehouse itself was active in creating a conversion. See 
the case of ICC Metals, Inc. v. Municipal Warehouse Co., 
50 NY2d 657 (New York, 1980). The actual warehouse 
statutes state that the bailee’s own conversion cannot be 
limited by the warehouse receipt. It is not necessarily easy 
to prove conversion. 

There are organizations that are involved with creating 
standardized warehouse receipts. A standard form can be 
found in Transportation Terms & Conditions, 2nd Edition 
at p. 105. The standard warehouse agreement provides an 
opportunity for the depositor to declare a higher value. 
When you get a case like this, it is important to read the 
front and the back of the warehouse receipt.

Please be advised that at times many of the conditions 
refer to an online location. So if you are making a claim 
and you are informed that the limitations of liability are 
online, you should review the terms and conditions that are 
online. The case of One Beacon Insurance Co. v. Crowley 
Marine Services, 648 F.3d 258 (5th Cir. 2011), held 
that you could incorporate online terms into a contract. 
Another case which held this specifically with regard to 
a bill of lading is the case of Ana Distrib. v. CMA-CGM 
(Am.) Inc., 329 F. Supp. 2d 565 (D.N.Y. 2004). 

There is no reason to see why these legal principles would 
not be extended to a warehouse. This would be consistent 
with advances in modern day technology. Of course the 
safest thing to do is to have all of the terms and conditions 
on the front and the back as well as online, however it 
is likely that either online and/or on the back of the 
document should provide an adequate basis for limiting 
damages. 

So if you have a claim against a warehouse, check the 
warehouse receipt. If you represent a warehouse, then 
check to see if the warehouse has a standard warehouse 
receipt. It is also a good idea for a party depositing cargo 
in the warehouse to have its own insurance given the 
limitations of liability that are on warehouse receipts. 

Daniel W. Raab, Esq. is an attorney with offices in Miami Dade 
County, Florida. He is a graduate of the Johns Hopkins Uni-
versity and the University Of Miami School Of Law. He is the 
author of Transportation Terms and Conditions, Chapter 47 
of the New Appleman Practice Law Guide, Chapter 5 of the 
Benedict on Admiralty Desk Reference Book, and a Contribut-
ing Author to Goods In Transit. (See below). He has taught as 
an Adjunct Professor of Law at the University of Miami School 
of Law, St. Thomas University School of Law, and the Florida 
International College of Law.
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Author’s Pointer: There is no requirement in any of the 
administrative reviews that the representative be a licensed 
attorney. (40) Just as many non-attorneys represent 
disabled individuals as do lawyers on the administrative 
level. In the author’s experience, knowledgeable and 
experienced representatives may present the claim as 
adequately as does an attorney. One reason is that at the 
administrative level, the rules of evidence are extremely 
relaxed and the hearings are informal proceedings. 
Another reason is that the hearings are non-adversarial in 
nature. Indeed, the largest disability advocate firm in the 
country is a non-attorney entity.

This concludes my first installment. In the next issue, 
we’ll talk about some of the details involved in the review 
process and what to do next if a benefit application is 
initially denied.

------------------------------
Footnotes

1. FY 2013 Social Security Budget Overview (
security.gov/budget/2013 Budget Overview). pdf);

2. Id. 
3.  The system, however, has not been without its critics. See, 
e.g., “Social Security Disability Insurance Needs Major 
Reform,” The Washington Post, Sept. 21, 2013 (Editorial 
Board) (http: //www.washingtonpost.com/opinions/social-
security-disability-insurance-needs-major-reform/2013/0921/.
html);
4.   The Social Security Act of 1935, Pub. L. 74-271, 49 Stat. 
620 (1935)(codified as amended at 42 U.S>C> secs. 401 et 
seq.); see also B. Samuelson/1 Disability Claims: Practice and 
Procedure (2d. ed. 1994) for this succinct overview of the Act;

5.   42 U.S.C. sec. 1395 et seq.;
6.   42 U.S.C. sec. 401 et seq. ;
7. The Social Security Independence and Program Improvements 
Act of 1994, Pub. L. 103--296, 108 Stat. 1464 (1994), amending 
42 U.S.C. sec. 901;
8.   The acting Commissioner is Carolyn Colvin;
9.   42 U.S.C. sec. 901;
10.  Id.;
11.  42 U.S.C. sec. 903;
12.  Id.;
13.  See, generally, B. Samuelson, supra;
14.  The Social Security Disability Insurance Program (“SDI”) 
is commonly referred to as Social Security Disability (“SSD”);
15.  The Social Security Amendments of 1956, Pub.L. 84-880, 
70 Stat. 819 (1956), amending 42 U.S.C. sec. 401 et seq. Under 
the 1956 law, benefits were only provided for disabled workers 
who had paid social security taxes and were between the ages 
of 50 and 65, and for disabled children (under 18) of retired or 
deceased workers who had paid social security taxes. In 1960, 
the minimum age requirement of 50 was dropped;
16. S. Szymendera, “Primer on Disability Benefits: Social 
Security Disability Insurance (SSDI) and Supplemental 
Security Income (SSI),” C.R.S. Report RL 32279 (2006).
17.  The Social Security Act, as amended (42 U.S.C. Ch. 7);
18.  20 CFR sec. 404.201 et seq (2013);
19.  20 CFR, subpart C. Appendix III (2013);
20.  20 CFR sec. 211 (2013);
21.  20 CFR sec. 408 (2013);
22.  20 CFR sec.404.130 (2013);
23.  Id.;
24.  Social Security Amendments of 1965, Pub.L. 89-97, 79 Stat. 
286 (1965), now codified at 42 U.S.C., Ch. 7, SubCh. XVIII;  
25.  Social Security Benefits Increase, Pub.L. 93-233, 87 Stat. 
974 (1973), now codified at 42 U.S.C. secs 1381 et seq (2013);
26.  20 CFR sec. 416.906 (2013);
27.  20 CFR secs. 416.2101 et seq (2013);
28.  SSI recipients living alone or in a household where all 
members receive SSI benefits are automatically eligible for 
Supplemental Nutrition Assistance Program (SNAP, formerly 
food stamps) benefits;
29.  20 CFR sec. 416.2001(a) (2013);
30.  20 CFR sec. 404.1505, 416.905 (2013);
31.  20 CFR secs. 404.1505, 416.902 (2013);
32.  See, generally, B. Samuelson, supra;
33. 20 CFR secs. 404.1705, 416.1505 (2013). Claimants 
must sign and file Form SSA-1694-u4, Appointment of 
Representative, or equivalent written statement constituting 
proof of appointment. Use of the form is preferred;
34.  20 CFR secs. 404.1720, 404.1725, 416.1520, 416.1525 
(2013);
35.  A representative may use Form SSA 1560-u4, Petition to 
Obtain Approval of a Fee for Representing a Claimant 
Before the Social Security Administration or equivalent 
written documentation. Again, the form is preferred.
36.  20 CFR secs. 404.1730, 416.1530 (2013).
37.  20 CFR sec. 404.1703 (2013);
38.  20 CFR secs. 404.1720, 404.1725, 416.1520, 416.9525 
(2013);
39.  20 CFR secs. 404.1725(b)(2), 416.1525(b)(2) (2013);
40.  20 CFR secs. 404.1705, 416.1505 (2013).

Douglas A. Walker received his J.D. degree from 
the University of Florida College of Law in 1984. 
He was in private practice until appointed a U.S. 
Administrative Law Judge in 2004 by the Social 
Security Administration. Since then, he has presided 
over 5,000 disability hearings. The views and opinions 
expressed in the article are those of the author and 
do not necessarily reflect those of the Social Security 
Administration. 
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By Frank Pennetti

At The Law LibraryPoet’s Corner

I
n the same way that every mobile user wants to know if 
there’s an “app for that,” many patrons when entering 
a law library ask for a “form for that” to resolve their 

issue.  It can be an intimidating prospect for non-attorneys 
to dive into case reporters and treatises, and forms are 
commonly viewed as a user-friendly method of accessing 
the legal system.  The Rupert J. Smith Law Library has 
a limited supply of ready-to-use individual forms behind 
the staff counter.  When a patron’s needs go beyond this, 
an excellent additional source of forms in our library is 
West’s Florida Jurisprudence collection.

The Pleading and Practice forms volumes are designed 
to cover matters that many solo practitioners base 
their practices on, including criminal and family law 
cases.   One would be hard-pressed to find another legal 
resource that contains over 25 different criminal motions 
to suppress.   The subsections in the volumes can be 
downloaded in the library through Westlaw in Word or 
Wordperfect format.  This makes it convenient for one 
to save the content in an e-mail attachment or flash drive 
directory to take home.  When using Westlaw Next, many 
of the forms contain an “Easy Edit” sidebar option which 
automatically places just the form language in a Word 
document.  

The Rupert J. Smith Library has recently acquired a new 
print copy of the “Legal and Business” forms volumes.  
There are over 4,200 forms in this collection and they are 
also available through the library’s Westlaw subscription.  
Just as the Miller’s Standard Insurance Policies (see last 
month’s issue of “Friendly Passages”) contains sample 
insurance clauses, the Florida Jurisprudence Legal and 
Business forms volumes addresses small business owner 
needs ranging from 4 models of website privacy policies 
to attorney hourly fee agreements .   These forms are 
annotated with checklists, drafting suggestions, and 
references to statutes, case law, and other secondary 
sources.   Some are even practical consumer letters, such 
as form inquiries to credit card companies about billing 
errors, stolen credit cards, disputed transactions, and so 
forth (see Chapter 18 – Credit Cards).   Please remember 
these catch-all reference sources to complement your 
research next time you’re at the library. 

PELICAN FRIENDS
By Andrew F. Blum

I remember as a little boy growing up on the shores of Biscayne Bay
Watching the dolphins and manatees play.
But after fishing with my dad, I had a special treat,
That was throwing the pelicans scraps of fish to eat.

Not a bird with a lot of flash,
Pelicans always land with a great big splash.
In those days, many came clicking their beak
Eager for a bite to eat.

They would never push or shove
Just open their beak like a catcher’s glove.
With a special gleam in their eye,
Saying I will be your friend, just give me a try.

As those school days flew on by,
Fewer and fewer pelicans were in the sky.
DDT and other compounds caused pollution.
Years went by and then the law created a solution.

You see DDT, a powerful insecticide, was sprayed here and far away,
And other chemicals too, flowed into the Bay.
Thinning the pelican egg shells and killing the fish.
Saving the pelicans became the people’s wish.

The public cried to the law makers in D.C.
Pass some laws to save our friends by the sea.
So the rule of law came to say that day
Certain chemicals will not be used, thus saving our Bay.

Far away from Florida I did roam,
But then later with children I returned to my Florida home.
On the banks of the Saint Lucie River we did settle.
Then there were lots of pelicans with beaks like a kettle.

Friends would come from far away.
Who loved to see the pelicans play.
Let us not forget the dolphins and manatees as well,
Since they all make Florida oh so special.

But the Lake “O” discharges grew and grew
And far away the pelicans flew.
The waters did become quite brown,
And the numbers of manatees and dolphins went down.

We need to come together again, as we did for Biscayne Bay.
Getting laws passed to help our marine life today.
Because protective laws passed today,

Is the only way, our grandchildren will see the pelicans play.

Our thanks to Andrew  for his submission.  We invite everyone to 
submit poetry for what we hope is a regular feature in “Friendly 
Passages.”
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F
or nearly two hundred years the name “Dixie” has 
been synonymous with the South in the thinking 
and culture of many.  While most investigators 

have long agreed about the word’s origin, other theories 
exist, seeming to have developed through some local 
association and use.  The broadly recognized explanation 
traces the word to a respected bank in bilingual Louisiana, 
Citizens State Bank or Banque des Citoyens in New 
Orleans, which issued widely trusted ten-dollar banknotes 
that were printed on one side in French.  In the center 
appeared the word “Dix” (“Ten”) to indicate the note’s 
value.  Because the bank’s notes were considered sound, 
in an era when many banks produced banknotes of 
questionable worth and most printed money was viewed 
with caution, they tended to circulate over wide areas.  
The banknotes were often called “Dixies” by their many 
English-speaking users and “Dixieland” referred to an 
expanding region.  River men bringing cargo on boats 
down the Mississippi carried the nicknames back to their 
northern homes.  Other explanations of the word’s origin, 
based on the name of Jeremiah Dixon of Mason-Dixon 
Line fame or that of a “Mr. Dixy” who had reportedly 
treated his slaves well, are inventive but stretched 
connection.  That the word has remained an alternative 
name for the Southeast is due in part to various common 
phrases and names: Dixieland style jazz, for instance, or 
Dixie Highway.

Much of the name’s durability comes from the popularity 
of the song. “Dixie” was a creation of the 1850s.  Often 
known too by one of its lines, “I Wish I Was In Dixie” 
(or “in Dixie’s Land”), many things about the song have 
remained unclear.  Perhaps written by a showman of the 
period, Daniel Emmett, it may have only been adapted by 
him.  Some believe a family of free blacks named Snowden 
helped him with both the melody and lyrics.  We do know 
that the song appeared in a minstrel show playing New 
York in 1859 and that Emmett in 1860 released the sheet 
music after the song caught on with the public.  Various 
versions of the lyrics have appeared.  Many were written 
and delivered in supposed black speech for the minstrel 
shows.  Because the words express nostalgia and yearning 
for a lost place and time the song was often performed in 
a slow tempo.  “Dixie’s” upbeat and rousing renditions 
took over almost at once, because the song was moved to 
become the minstrel show’s finale, and because it became 
the rally song of the Confederacy.  Yet rapid and even 
martial pacing seems at odds with the words’ sadness and 
longing.  Both the lyrics and manner of presentation have 
understandably been considered offensive, even the song 
itself, but others have defended the music emphasizing its 
historical place and significance.  Politicians and lawyers 
often have to deal with whether the song, like the flag, 
should be permitted at public gatherings or banned from 
such use.

A final note concerns what constitutes “Dixie” when used 
as a regional name.  Many believe it comprises all eleven 
states of the Confederacy, some limit it to the “Deep 
South” of a half-dozen states, while others include the 
border and newer states like Oklahoma.  Ultimately there 
is no clear definition.  Reference depends on personal 
choice, beliefs and inherent feelings and sentiments.

Richard Wires holds a doctorate in European History and a 
law degree.  He served in the Counter Intelligence Corps in 
Germany and is Professor Emeritus of History at Ball State 
University, where he chaired the department and later became 
Executive Director of the University's London Centre. His 
research interests include both early spy fiction and actual 
intelligence operations.  His books include “The Cicero Spy 
Affair: German Access to British Secrets in World War II. “

“Dixie” – The Word and 
The Song
By Richard Wires
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MY FELLOW AMERICANS, ASK NOT WHAT YOUR 
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St. Lucie County:

Regular Meetings

Friday, February 7, 2014 at noon
At Cobb’s Landing

Wednesday, November 13 at 5:30 to 7:30 p.m.
Charity Mixer with the Florida Institute of CPAs
Cobb’s Landing

Wednesday, December 4 at 5:30 to 9:30 p.m.
Annual Holiday Party
Pelican Yacht Club

For more info:  www.SLCBA.org

__________________________________________

Port St. Lucie Bar Association: 

Regular Meetings

Congressman Patrick Murphy
Wednesday, November 13, 2013 at noon
At Carrabba’s Italian Grill
1900 SW Fountainview Blvd. 

For more information:  www.pslba.org

__________________________________________

Indian River County:

For more info: www.IRCLaw.org

___________________________________________

Martin County:

Regular Meetings

Friday, November 15, 2013 at 11:45
Kane Center at 900 SE Salerno Road in Stuart

Friday, November 8 at 5:30 to 7:00
Congratulating Judge Mark W. Klingensmith
Historical Courthouse Cultural Center

For more info: www.MartinCountyBar.org
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Presented by Michael Moreno
Program and Marketing Manager 
Florida Court Clerks and Comptrollers 

On December 6, 2013 at noon in the large conference 
room of the library. Bring your brown bag lunch, this 
seminar is free.

Topics covered:

•	 eFiling Portal Implementation Status 

o Clerks’ office with capability to accept 
filings

o Clerks’ offices linked to ePortal

o Documents filed through the ePortal 

o Development Schedule of the eFiling 
Portal 

•	 Review the submission process 

o Registering as a user

o Electronic notifications

o Editing user preferences

o Document types supported

o Electronic signatures – AOSC09-30

o Filing on an existing case

o Filing on a new case

o Time stamping of documents

o Access to filings and case information

o Available payment methods 

o Tracking the progress of an efiling

Upcoming Bar EventsAt The Law Library 
E-Filing Seminar

Please call the library  at: 772-462-2370 and 
let us know if you are attending as space is 
limited.
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Lions, Tigers, and Motions to Disqualify…Oh My!
By Leonard D. Pertnoy

I. INTERESTS AT STAKE WHEN DISQUALIFICATION OF COUNSEL IS SOUGHT      
BY THE OPPOSING PARTY

Endnotes for this article may be found on the last pages of 
our online edition at: www.rjslawlibrary.org

Third and Final Part  of the Series

A
s we have seen, disqualification of counsel is a measure that can cause immediate 
harm by depriving a party of its chosen counsel and disrupting court proceedings.  
Although the ABA substantially clarified the Attorney-Witness Rule through its 

Model Rules, the rule is nevertheless utilized for disqualification motions far more than it 
is used in discipline, perhaps because it admits of the exercise of so much discretion,1 and 
perhaps because the problem invariably arises in the context of litigation.2  The interests 
brought into question by such disqualification motions are recognized within the Model 
Rule’s substantial hardship exception to the Attorney-Witness Rule,3 and expanded upon 
by comment four to the rule, which “recognizes that a balancing is required between the 
interests of the client and those of the tribunal and the opposing party.”4  Three interests, 
therefore, have been called into play by the Model Rule’s guidelines.  Indeed, in determining 
whether disqualification of counsel is required, trial courts generally balance the potential of 
substantial hardship to the client against the effect of counsel’s testimony on the tribunal and 
on the opposing party.5  This section addresses each interest—those of the tribunal, of the 
opposing party, and of the client—in turn.

A. INTERESTS OF THE TRIBUNAL

The Attorney-Witness Rule reflects broad concerns that the administration of justice not 
only be fair, but also appear fair.6  The Texas Court of Appeals for the Thirteenth District 
expressed the importance of maintaining the appearance of justice:

the preservation of public trust both in the scrupulous administration of 
justice and in the integrity of the bar is paramount . . . the client’s recognizably 
important right  to counsel of his choice must yield to considerations of 
ethics which run to the very integrity of the judicial process . . . There exists 
a broader concern for public confidence in the administration of justice—
justice must satisfy the appearance of justice.7

The Arizona Supreme Court also expressed the tribunal’s interest in maintaining an 
adversary system that works in Cottonwood Estates.8  To ensure that these concerns are met, 
the Court proposed that the roles of the judge, of the attorneys, and of the witnesses should 
be clearly defined.9  “Any mixing of those roles inevitably diminishes the effectiveness of 
the entire system . . . The practice not only raises the appearance of impropriety . . . but also 
disrupts the normal balance of judicial machinery.”10  Therefore, the tribunal may properly 
raise objection to an advocate-witness when such mixing of  roles would confuse or mislead 
the trier of fact.11

In D.J. Investment Group, the Utah Supreme Court recognized that the interests of the 
tribunal are particularly called into play when determining whether the disqualification of 
counsel under the Attorney-Witness Rule would work a substantial hardship on the client.12  
Although the plain language of Model Rule 3.7 does not indicate how much hardship may 
be imposed on a client before the hardship becomes “substantial,” leaving the term, by 
nature, inexact, the Court pointed to the advisory committee’s comments for factors that 
courts should consider before deciding whether the hardship in a case is “substantial.”13  
Following this standard, the Court determined whether the tribunal was likely to be misled 
based on: the nature of the case, the importance and probable tenor of the lawyer’s testimony, 
the probability that the lawyer’s testimony would conflict with that of other witnesses, and 
whether one or both parties could have reasonably foreseen that the lawyer would probably 
be a witness.14

IV.
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Similarly, the United States District Court for the 
Southern District of Florida recently addressed the 
Court’s responsibility to preserve a reasonable balance 
between  the need to ensure ethical conduct on the 
part of lawyers appearing before it and other social 
interests, which include the litigant’s right to freely 
chosen counsel.15  The Court addressed the former 
Model Code’s guideline that “[a] lawyer should  avoid 
even the appearance of professional impropriety,” and 
noted the two-prong test, known as the “Norton test,” 
for determining whether the appearance of impropriety 
warranted attorney disqualification, namely that (1) “there 
must exist a reasonable possibility that some specifically 
identifiable impropriety did in fact occur;” and (2) “the 
likelihood of public suspicion or obloquy must outweigh 
the social interests that will be served by the attorney’s 
continued participation in the case.”16  Although Florida’s 
Professional Rules, like other Model Rule jurisdictions, 
no longer prohibit the “appearance of impropriety,” 
a question arose as to whether Florida law retained the 
Norton test requirement.17  Following the Eleventh 
Circuit’s interpretation of the matter, the Court found that 
where a disqualification motion is based on an allegation 
of ethical violation, the court may not simply rely on a 
general inherent power to admit and suspend attorneys 
that “exist[s] only in the subjective opinion of the court,” 
without any limit on such power; but must clearly identify 
a specific violation of a Rule of Professional Conduct that 
is applicable to the relevant jurisdiction for its order to be 
upheld.18

Likewise, in Kusch v. Ballard,19 Judge Farmer voiced “a 
certain distaste for the practice of judges disqualifying 
lawyers for parties in civil cases.”20  He posited that there 
is no persuasive theoretical basis demonstrated for such 
an extraordinary remedy; neither “any constitutional 
provision, statute nor rule of practice or procedure 
purports to repose such a power in civil trial judges.”21  
Even the Model Rules that address conduct in litigation 
“are directed to the lawyer, not to a civil trial judge.”22  
Only Model Rule 4-1.16(c) refers to a court, “and it 
actually requires [the] lawyer to continue representation 
when ordered to do so by a judge in a proceeding, even 
where there exists good cause for the lawyer to terminate 
the representation.”23  Judge Farmer proposed that because 
the rules governing conflicts of interest and termination of 
representation by attorneys are so detailed and extensive, 
it should raise questions as to the absence of a specific 
authority for judges to disqualify them, and should 
lead one properly to view these rules as deliberately 
withholding from trial judges that power.24

B. INTERESTS OF THE OPPOSING PARTY

As a preliminary matter, the Model Rules instruct 
lawyers to use the law’s procedures only for “legitimate 
purposes and not to harass or intimidate others,”25 and to 
“demonstrate respect for the legal system and for those 
who serve it, including…other lawyers.”26  Thus, no 
matter how zealously attorneys represent their clients, 
they are expected to temper their use of the tools available 
to them, and to not misuse the Model Rules as tactical 
weapons against opposing counsel.  When truly necessary, 
the Attorney-Witness Rule reduces the risk that the trier 
of fact will confuse the roles of advocate and witness 
and erroneously grant testimonial weight to opposing 
counsels’ arguments.27  So, the opposing party has proper 
objection where opposing counsel’s combination of 
advocate and witness roles may prejudice their own rights 
in litigation.28

The interests of attorneys and the tribunal are often 
lumped together in terms of the Attorney-Witness Rule, 
especially in courts’ analysis of whether disqualification 
of counsel works a substantial hardship on clients.29  
Thus, most courts analyze whether the opposing party is 
likely to suffer prejudice upon the same factors that they 
analyze whether the tribunal was likely to be misled, that 
is: the nature of the case; the importance and probable 
tenor of the lawyer’s testimony; and the probability that 
the lawyer’s testimony will conflict with that of other 
witnesses.”30

C. INTERESTS OF THE CLIENT

Even if there are risks of prejudice to the tribunal and the 
opposing party in determining whether a lawyer should be 
disqualified, due regard must be given to the effect of the 
disqualification on the lawyer’s client.31  Indeed, as Judge 
Farmer emphasized in his critique of the court’s power to 
disqualify counsel, “the remedy strikes at the heart of one 
of the most important associational freedoms that a person 
may have—the right to choose one’s own lawyer.”32  To 
protect that interest, as previously noted, courts construe 
motions to disqualify counsel with “skepticism,” finding 
that “disqualification of counsel impinges on a party’s 
right to employ a lawyer of choice.”33  Likewise, the party 
moving to disqualify counsel should bear the burden of 
proving the grounds for disqualification.34 Model Rule 
3.7 in particular “places a higher standard of proof on the 
movant.”35

However, unlike the more stringent prohibition that 
appeared in DR 5-101(B), Model Rule 3.7(a) does not 
expressly bar lawyers from continuing to serve as their 
clients’ attorney in all respects.  For example, the rule 
explicitly calls for removal of a client’s chosen counsel 
only “as an advocate at trial.”36  So, a lawyer who expects 
to testify on a contested issue at trial may represent his or 
her client in pretrial proceedings, “provided that the client 
consents after consultation and the lawyer reasonably 
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believes that representation will not be adversely 
affected by client’s interest in expected testimony.”37  
Many jurisdictions construe the rule as allowing pretrial 
preparation work by chosen counsel whom likely would 
serve as a witness at trial.  The United States Court of 
Appeals for the First Circuit, by way of illustration, did 
not require disqualification of lawyers who had performed 
substantial pretrial work in a case in which, had it gone 
to trial, the lawyers would have been called as witnesses, 
but were not serving as trial counsel.38  The Court held 
that the lawyers would not violate Model Rule 3.7 
because they were not assuming, and were not planning 
to assume, “advocate at trial” roles.39  On the other hand, 
some jurisdictions have found disqualification of counsel, 
even in their roles outside of the courtroom, appropriate.  
In World Youth Day,40 the court refused to allow the 
defendant’s lawyer, who was a necessary trial witness, 
to take or defend depositions, despite the defendant’s 
consent.41  The court acknowledged that Model Rule 
3.7 appears to apply only to lawyers acting as advocates 
at trial, but held that pretrial activities, including the 
obtaining of evidence, that, if admitted at trial would 
reveal the lawyer’s dual role, risked jury confusion and 
prejudice to such a degree as to override the client’s 
interest in retaining counsel of choice.42

The Attorney-Witness Rule also allows the client to 
retain their counsel of choice, as previously noted, if 
disqualification of counsel would work a substantial 
hardship.  However, once the movant has proven that 
counsel will be called as a necessary witness, in violation 
of the Attorney-Witness Rule, the burden of proof shifts 
to the non-moving party, the client, to prove that he or she 
qualifies under the substantial hardship exception.43  

To meet that burden, many jurisdictions require the 
non-moving party prove something beyond the normal 
incidents of changing counsel, such as the loss of extensive 
knowledge of a case based upon a long-term relationship 
between the client and counsel and substantial discovery 
conducted in the actual litigation.44  For example, in Brown 
v. Daniel,45 the court concluded that disqualifying the 
client’s lawyers would work substantial hardship because 
the client had shown that his lawyers had developed 
unique expertise on a case that was quite complex “with 
a remarkable set of detailed facts and an intricate time 
line.”46  During the eight-year representation, the court 
noted, the lawyers developed an intimate familiarity with 
the facts of not only the instant lawsuit but the associated 
criminal investigation and prosecutions.47  Clients may 
also meet their burden of proving a substantial hardship 
by demonstrating a combination of additional financial 
burden, extraordinarily effective representation, and other 
circumstances.48  

Nevertheless, many litigants cannot meet the burden of 
proving substantial hardship, despite their recognized 
right to choose their counsel of choice.  For example, in 
Estate of Andrews v. United States,49 evidence concerning 
the expense and possible delay inherent in disqualification 
of counsel was not enough to qualify as substantial 
hardship in the court’s estimation.50  Moreover, as a 
general rule, courts are unlikely to find a sufficient 
hardship if the client is able to hire replacement counsel 
without much difficulty or “already has substitute counsel 
waiting in the wings.”51 

V.   GUARDING AGAINST ABUSE
In this day and age of win at all costs mentalities and 
litigious combat, courts need to be ever-mindful that many 
motions seeking disqualification of opposing counsel 
are filed as litigation leverage rather than real concern 
for behavior recommended by the Model Rules.  Courts 
have recognized the ABA’s concerns regarding the Model 
Rules’ susceptibility to misuse, and have tried to guard 
citizens from the ramifications of attorneys’ misguided 
and inappropriate litigation tactics;52 but that has not been 
enough to stop attorneys from using the Model Rules as 
the basis of disqualification motions against opposing 
counsel, and the resulting dire consequences of litigants 
losing their counsel of choice.  To remedy this interminable 
misuse, courts have proposed that general limitations on 
the availability of disqualification are necessary,53 but it is 
recommended here that several more stringent measures 
should be taken.  First and foremost, a mandatory probable 
cause hearing should be held by the court at the earliest 
opportunity when a motion to disqualify opposing counsel 
under the auspices of the Model Rules is filed.  Second, 
the court should impose sanctions upon finding that any 
such motions have been intentionally or frivolously filed 
for tactical advantage.  Moreover, both the moving lawyer 
and his or her client should be subjected to such sanctions.  
Third, when a judge identifies misuse of the Model Rules 
and imposes sanctions accordingly, the judge should be 
required to refer the moving attorney’s actions to the Bar 
for disciplinary action.

A. MANDATORY PROBABLE CAUSE HEARING

A party seeking to disqualify opposing counsel under 
the auspices of the Model Rules, should be required to 
prove the viability of his or her allegations to the court.  
Mandatory probable cause hearings will allow the court 
to determine whether motions using the Model Rules to 
disqualify opposing counsel sufficiently allege imminent 
violations of the Rule(s) cited.  This is a vital step the 
courts must take to guard litigants from motions to 
disqualify their counsel of choice filed by opposing 
counsel to gain tactical advantages.  In the case of alleged 
violations of the Attorney-Witness Rule, court hearings 
will determine whether non-moving attorneys will be 
necessary witnesses under Model Rule 3.7.  To succeed 
on a motion to disqualify opposing counsel under Model 
Rule 3.7., the moving party must demonstrate:
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(1) [opposing] counsel’s testimony will 
be actually adverse to the accused; 

(2) the evidence sought to be elicited from 
the lawyer will likely be admissible 
at trial under the controlling rules of 
evidence; and 

(3) there is a compelling need for such 
evidence, which need cannot be 
satisfied by some other source.54

The burden of proof must remain on the moving party to 
prove the existence of imminent violation of the Model 
Rule(s) to the court by clear and convincing evidence.  

Some states already specifically require that the court 
conduct a hearing when an attorney decides not to 
withdraw as counsel after being named as an adverse 
witness to his or her client.55  The Colorado Rules of 
Professional Conduct require the trial court to “make 
appropriate findings as to whether disqualification is 
required or whether any exception to the disciplinary rules 
would allow this to occur.”56  Moreover, the hearing must 
take place even if the opposing party has not moved for 
an order disqualifying the subpoenaed attorney-adverse 
witness.57  Indeed, Model Rule 3.7 implicitly recognizes 
that a court may delay ruling on a disqualification motion 
until it can determine whether the lawyer’s testimony is or 
is not necessary, and whether it is obtainable from another 
source.58  
Most courts require that the moving party must at least prove 
that the attorney-witness’ testimony will be: “material 
to issues being litigated, evidence will be unobtainable 
from other witnesses or sources, and testimony may be 
prejudicial to attorney’s client.”59  The United States 
District Court for the District of Puerto Rico, for example, 
denied a plaintiff’s motion to disqualify defense counsel 
because the plaintiff had neither presented evidence that 
defendants’ attorney had knowledge of relevant facts, nor 
that he was the only individual with such knowledge, if he 
did in fact possess it.60 

Additionally, courts should be cautious in shifting the 
burden of proof to the non-moving party.  Some courts 
have found that the “necessity test” is fulfilled unless 
the non-moving party can show that his or her testimony 
will be “irrelevant, immaterial, cumulative, or can be 
obtained from other sources.”61  This interpretation of the 
test lessens the moving party’s burden by transferring the 
responsibility of illustrating the nature of the attorney’s 
forthcoming testimony to the non-moving party—a 
particularly absurd and difficult burden to take up when 
the targeted attorney is informed that he or she will be 
called as witness by opposing counsel to testify before 
he or she even knows the particulars of the opposing 
counsel’s theory of the case.  Add to this the non-moving 
client’s burden of proving the existence of a substantial 
hardship in order to retain his or her counsel of choice, 

and the desirability of using Model Rule 3.7 to disqualify 
opposing counsel for tactical advantage is magnified.  
More rigorous supervision of the moving party’s burden 
of proof during mandatory probable cause hearings by the 
court will do much to remedy this unequal footing and 
the tactical advantages the moving party gains as a result.

B. COURT ENFORCED SANCTIONS

Courts’ authority to sanction attorneys for their conduct 
in civil litigation is apparent in the Federal Rules of Civil 
Procedure (Federal Rules).62  Federal Rule 11 enables 
the court to assess sanctions against both attorneys and 
their clients in any of the following situations: (1) the 
facts are not adequately investigated before filing; (2) 
the law is not adequately investigated before filing; (3) 
the suit is filed merely to harass or cause delay; and (4) 
the action is not filed for a proper purpose such that the 
claim can be shown to be valid under existing law or can 
support a modification, extension, or reversal of existing 
law.63  “Amended Rule 11 was part of a broader reform 
effort aimed at preventing abuse of the judicial system, 
especially by attorneys,” by emphasizing each attorney’s 
“public duty as an officer of the court, as opposed to the 
attorney’s private duty to represent a client’s interest 
zealously.”64  Federal Rules 16 and 26(g) were likewise 
concurrently amended to address frivolous conduct 
during pre-trial conferences and discovery.65  

Lawyers assume a unique role in which they may advise 
their clients to exercise restraint or advise them to 
exercise recklessness; and craft imaginative arguments or 
press empty challenges to well-settled principles.  Courts 
have been reluctant to constrain this discretion, which 
attorneys must employ in the vigorous advocacy of their 
clients’ interests.66  But courts must not turn a blind eye 
to attorneys who fail to maintain at least the minimum 
standard of professional responsibility recommended 
by the ABA, and each state’s adoption of the Model 
Rules.67  For example, the United States Court of Appeals 
for the Ninth Circuit affirmed sanctions under 28 U.S.C. 
§1927 against a lawyer whose only basis for moving to 
disqualify opposing counsel as a necessary witness was 
that counsel had given the client legal advice in drafting a 
letter.68  The court noted, the “drafters [of the Model Code] 
have cautioned that the ethical rules were not designed 
to permit a lawyer to call opposing counsel as a witness 
and thereby disqualify him as counsel.”69  Such misuses 
of the Model Rules by attorneys evidences a disdain for 
the public as their claims lie dormant because frivolous 
suits have diverted away scarce judicial resources, a 
disdain for adversaries as they expend time and money to 
defend against meritless attacks, and a disdain for clients 
as their trust is rewarded with legal bills and dismissals.70  
Because of the dire consequences that are likely to result 
when lawyers fail to observe and maintain at least those 
ethical standards recommended by the Model Rules, 
sanctions should be assessed not only against those 
who intentionally engage the Model Rules for tactical 
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advantage, but also those who negligently or frivolously 
fail to observe the ABA’s warnings against such use.

1 Although federal court rules often stipulate that 
attorneys admitted to practice before them are subject to 
the Model Rules, the sanctions available to the courts are 
not frequently assessed against attorneys or their clients 
for violations of the Model Rules.71  For example, in Levin, 
the Florida Supreme Court left the issue of remedies for 
litigants’ misconduct during judicial proceedings to the 
discipline of the courts, the bar association, and the state.72  
In Levin, an excess insurer filed a bad faith claim against 
a primary insurer following a verdict that exceeded policy 
limits.73  The excess insurer hired the law firm that had 
represented the plaintiff in the underlying suit; but the 
primary insurer successfully moved to disqualify excess 
insurer’s counsel by certifying its intention to call excess 
insurer’s counsel as a witness under the Attorney-Witness 
Rule.74  However primary insurer did not actually call 
excess insurer’s counsel as a witness during trial, so excess 
insurer sued primary insurer in a separate suit for tortious 
interference with a business relationship, citing primary 
insurer’s subterfuge in using the Attorney-Witness Rule 
to limit excess insurer’s choice of counsel.75  The court 
specifically noted that “participants in litigation must 
be free . . . to use their best judgment in prosecuting or 
defending a lawsuit without fear of having to defend their 
actions in a subsequent civil action for misconduct.”76  
Thus, if the court declines to exercise its power to assess 
sanctions against attorneys and clients who employ the 
Model Rules in tactical maneuvering and subterfuge, 
injured parties have no other source of remedy. 

As Levin illustrates, more often than not, it is left to 
the local bar to discipline attorneys for unprofessional 
conduct.  The problem with Bar enforced sanctions is 
that they are extra-judicial in most cases, and they do not 
provide restitution to the party injured by the delay in the 
litigation.77  Moreover, the Bar cannot discipline clients 
who may have been insisting that the attorney engage in 
appropriate tactical maneuvering of the Model Rules.

C. MANDATORY REFERRAL TO THE BAR FOR 
DISCIPLINARY ACTION

At the very least, the court should be required to refer the 
moving attorney’s actions to the Bar for disciplinary action 
when a judge identifies misuse of the Model Rules and 
imposes sanctions accordingly.  In this way, the presiding 
judge would be ensuring that lawyers, as officers of the 
court, are accountable to the court and to the profession.  
Model Rules 3.4, 3.5 and 8.4 are instructive on issues 
related to attorneys’ tactical maneuvering of the Model 
Rules, such as inappropriate trial tactics and dishonest 
and disruptive conduct.

Model Rule 3.4 provides authorization for lawyers 
to be disciplined for specified trial tactics that pose 
a great potential for unfairness to the opposing party 
and counsel.78  The rule is cited frequently, not just in 
disciplinary proceedings but also in civil and criminal 
cases where a party claims that the opposing lawyer’s 
unprofessional conduct justifies relief such as reversal 
and a new trial. Recognized violations of Model Rule 3.4 
generally fall into two categories: (1) use of irrelevant 
or unsupported matters,79 and (2) personal attacks on 
opposing counsel.80  Moreover, the Appellate Court 
of Connecticut’s finding in Ansell that “leveling an 
unsubstantiated claim of misconduct against opposing 
counsel undeniably violates the spirit and intent of 
the rule”81 is particularly indicative of the nature of the 
dangers of motions to disqualify opposing counsel based 
upon the Model Rules.

Similarly, Model Rule 3.5 requires that a lawyer not 
engage in conduct intended to disrupt a tribunal,82 and 
Model Rule 8.4 states that “it is professional misconduct 
for a lawyer to . . . engage in conduct involving dishonesty, 
fraud, deceit or misrepresentation.”83  In Ansell, the 
court noted, “Rule 8.4 addresses conduct that indicate[s] 
lack of those characteristics relevant to law practice,’ 
including those involving dishonesty.”84  Under this rule, 
attorneys who file motions to disqualify opposing counsel 
based upon allegations of Model Rule violations which 
never manifest themselves during trial should be closely 
questioned on their motivations and knowledge to avoid 
discipline by the Bar under Rules 3.5 and 8.4.

IV. Conclusion

Courts need to be ever mindful in this day and age of 
litigious combat and a win at all cost mentality, that 
many of the motions seeking disqualification of opposing 
counsel are actually for litigation leverage rather than a 
real concern for the improper behavior in violation of the 
Rules of Professional Responsibility.  

Therefore, it is recommended that a probable cause 
hearing be held at the earliest opportunity and that 
stringent sanctions be imposed when the motion is 
determined not to be filed in good faith.  Both the client 
and the client’s attorney should be held accountable. 

With greater awareness of this tactic, and with severe 
repercussions for misuse, it is hopeful that the lions, tigers 
and motions to disqualify will be tamed.

Leonard D. Pertnoy is a Professor of Law at St. Thomas 
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like to extend special thanks to his research assistant Erin 
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1495C Topics in Evidence 2013                               9/15/2014 7.5 2 
1529C Basic Criminal Practice                                           10/26/2014 7 2 
1741C Survey of Florida Law                                              10/30/2014 6 0 
1459C 36th Annual Local Government in Florida          11/10/2014 12 2 
1501C Hot Topics In Appellate Practice 2013                  11/17/2014 8 1 
1482C Beyond Ch. 61: Interrelated Laws Every
              Divorce Lawyer Should Know                              12/5/2014 7 0 
1094C Building a Business in a Down Economy              12/26/2014 2.5 1 
1503C Florida Law Update 2013                            12/27/2014 8 1 
1535 Developing a Business Plan for the
              Start-up Law Firm                                             1/26/2015 1.5 1 
1660C The Tangled Web of Ethics-Advertising 
               Websites & Social Media                              3/11/2015 2.5 2.5 
1503C Florida Law Update                                                             2013 8 1  
1741C Survey of Florida Law                                                         2013 14.5 4  
     

Course # Title                                                     Expiration     General    Ethics
                                                                                                      Date           Hours      Hours
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1. United States v. Morris, 714 F.2d 669 (7th Cir. 1983) 
(explaining that the trial court has discretion to determine 
whether a lawyer may appear as a witness without withdrawing 
from the case).
2 See Fucile, supra note 1 at 10.
3 ABA Model Rule 3.7(a)(3)
4 ABA Model Rule 3.7(a)(3), comment 4.
5 E.g., D.J. Inv. Group v. DAE/Westbrook, 147 P.3d. 414 (Utah, 
2006) (declining to overrule the lower court’s decision not to 
disqualify litigant’s trial counsel, despite the lawyer’s alleged 
involvement in negotiating a settlement that gave rise to the 
litigation).
6 United States v. Morris, 714 F.2d 669, 671-72 (7th Cir. 1983).
7 Warrilow v. Norrell, 791 S.W. 2d 515, 523 (Tex. 13th DCA 
1989) (citations omitted).
8  Cottonwood Estates Inc. v. Paradise Builders Inc., 
624 P.2d 296 (Ariz. 1981).
9  Id. at 300.
10 Id.
11 ABA Model Rule 3.7, comment 2.
12 D.J. Inv. Group, 147 P.3d at 419.
13 Id.
14 Id. See also ABA Model Rule 3.7, comment 4.
15 Armor Screen Corp. v. Storm Catcher, Inc., 709 F. Supp. 2d 
1309, 1317-18 (S.D. Fla. 2010).
16 Id. at 1318 (quoting Norton v. Tallahassee Mem’l Hosp., 689 
F.2d 938 (11th Cir. 1982)).
17  Id. at 1319
18 Id. at 1319-20.
19 645 So. 2d 1035 (Fla. 4th DCA 1994).
20 Id. at 1035.
21 Id. at 1035-36.
22 Id. at FN 2; see R. Regulating Fla. Bar 4-1.7 to 4-1.17.
23 Id.
24 Id.
25 Florida Rules of Professional Conduct, preamble; E.g. 
Cmt. [14] to Fla R. of Pro. Rep 4-1.7 (“Where the conflict [of 
interest] is such as clearly to call in question the fair or efficient 
administration of justice, opposing counsel may properly raise 
the question—Such an objection should be viewed with caution, 
however, for it can be misused as a technique of harassment.”)
26 Florida Rules of Professional Conduct, preamble
27 Morris, 714 F.2d at 671-72.
28 Model Rules 3.7, comment 2 (explaining that it may not 
be clear whether an advocate-witness’s statement is proof, or 
analysis of proof).
29 See generally Armor Screen Corp. v. Storm Catcher, Inc., 709 
F. Supp. 2d 1309 (S.D. Fla. 2010).
30 Comment 4 to Florida Rule 4-3.7; see D.J. Inv. Group 147 
P.3d. at 419.
31 ABA Model Rule 3.7, comment 4.
32 Kusch, 645 So. 2d at 1036.
33 Alexander v. Tandem Staffing Solutions, Inc., 881 So. 2d 607, 
608-09 (Fla. 4th DCA 2004); accord Evans v. Artek Sys. Corp., 
715 F.2d 788, 791-92 (2d Cir.1983).
34 Herrmann v. Gutterguard, Inc., 199 Fed. Appx. 745, 752 (11th 
Cir. 2006).

35 Standard Quimica de Venez. v. Cent. Hispano Int’l, 179 
F.R.D. 64, 65 (D.P.R. 1998).  See Cannon, 669 F. Supp. at 99. 
“[T]he ‘likely to be a necessary witness’ language of Rule 3.7(a) 
is more restrictive than the ‘ought to be called as a witness’ 
language of DR 5-101(B) and DR 5-102(A), placing a greater 
burden on the party seeking disqualification.” Id.
36 Model Rule 3.7(a).
37 ABA Informal Ethics Op. 89-1529 (1989).
38 Culebras Enter. Corp. v. Rivera-Rios, 846 F.2d 94 (1st Cir. 
1988).
39 Id. at 98; Accord United States v. Berger, 251 F.3d 894, 906 
(10th Cir. 2001) (finding that a court rule substantially similar 
to Colorado Rule 3.7 does not disqualify lawyer from arguing 
appeal); See also Colorado Ethics Op. 78 (revised 1997) (rule 
permits lawyer who may be necessary witness to continue to 
represent client “in all litigation roles short of trial advocacy”), 
and Michigan Informal Ethics Op. CI-1118 (1985) (“advocate” 
in context of Rule 3.7 is best defined as person who “participates 
as a spokesperson for the client in open court”; lawyer who 
in his capacity as certified public accountant will be providing 
expert testimony in divorce case may also serve as co-counsel 
to lawyer from another firm), and Utah Ethics Op. 04-02 (2004) 
(if pretrial representation is not forbidden by another rule, 
lawyer who is necessary witness may represent client in pretrial 
stage and retain another lawyer to handle trial). 
40  World Youth Day v. Famous Artist Merch. Exch., 866 
F. Supp. 1297 (D. Colo. 1994).
41 Id. at 1303.
42 Id at 1304; Concur Freeman v. Vicchiarelli, 827 F. Supp. 300 
(D.N.J. 1993) (finding that a lawyer likely to be called as trial 
witness for client may not represent client even during pretrial 
stages).
43 See Carta v. Lumbermens Mut. Cas. Co., 419 F. Supp. 2d 23, 
32 (D. Mass. 2006) (finding that the nonmoving client was not 
able to prove that the disqualification of her attorneys will work 
a substantial hardship). 
44 See Lumbard v. Maglia Inc., 621 F. Supp. 1529, 1540 (S.D.N.Y. 
1985) (requiring something beyond the normal incidents of 
changing counsel, such as the loss of extensive knowledge of 
a case based upon a long-term relationship between the client 
and counsel and substantial discovery conducted in the actual 
litigation).
45 180 F.R.D. 298, 302 (D.S.C. 1998).
46 Id. at 302.
47 Id.
48 E.g., Sargent County Bank v. Wentworth, 500 N.W.2d 862 
(N.D. 1993) (finding that the trial court’s refusal to disqualify 
a firm even though the opponent planned to call a member as 
a trial witness was not abuse of discretion where replacement 
would work financial hardship on client).
49 804 F. Supp. 820, 829 (E.D. Va. 1992).
50 Id. at 829.
51 See Fognani v. Young, 115 P.3d 1268 (Colo. 2005) (finding no 
substantial hardship where other lawyers assisting in case could 
continue to represent client if co-counsel was disqualified).
52 See Section I, supra; e.g., Cannon, 669 F. Supp. at 100 (“[M]
otions to disqualify are often disguised attempts to divest 
opposing parties of their counsel of choice.”); accord Evans v. 
Artek Sys. Corp., 715 F.2d 788, 791-92 (2d Cir.1983), Manning 
v. Waring 849 F.2d 222, 224 (Fla. 6th Cir. 1988), Weeks v. 
Samsung Heavy Industries Co., 909 F. Supp. 582, 583 (N.D. 
Ill. 1996), Klupt v. Krongard, 728 A.2d 727 (Md. 1999), In re 
Guidry, 316 S.W.3d 729 (Tex. App. Houston 2010), and Singer 
Island Ltd. v. Budget Constr. Co., Inc., 714 So. 2d 651, 652 
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(Fla. 4th DCA 2004). 
53 E.g., Freeman v. Kulicke, 449 F. Supp. 974 (E.D. Pa. 1978) 
(proposing that a rule limiting the availability of disqualification 
is the only practical approach to guard against abuse of motions 
to disqualify opposing counsel as tactical weapons).
54  Williams, 700 P. 2d at 555-56.
55 Grogan v. Taylor, 877 P. 2d 1374, 1383 (Colo. App. 1994).
56 Id. (quoting Williams v. District Court, 700 P. 2d 549 (D. 
Colo. 1985)).
57 Id. at 1383.
58 Id.
59 Weigel, 158. S.W. 3d at 147; accord 20 Law. Man. Prof. 
Conduct 225.
60 Standard Quimica de Venez., 179 F.R.D. at 65.
61 Richmond, Lawyers as Witnesses, 36 N.M. L. Rev. 47, 52 
(2006).
62 See generally Fed. R. Civ. P.  This discussion will use the 
Federal Rules of Civil Procedure as a general reference for the 
court’s power to assess sanctions because many federal district 
courts have adopted the Code as local rules of court. Karen S. 
Beck, Note: Rule 11 and Its Effect on Attorney/Client Relations, 
65 S. CaL. L. Rev. 875, 896 (1992).
63 Fed. R. Civ. P. 11.
64 Neal H. Klausner, Note, The Dynamics of Rule 11: Preventing 
Frivolous Litigation by Demanding Professional Responsibility, 
61 N.Y.U. L. Rev. 300, 300-01, (1986).
65 Id. at FN5.
66 Lepucki v. Van Wormer, 765 F.2d 86,  87 (7th Cir. 1985).
67 By 1974, every state except California had adopted the Code. 
Beck, supra note 122 at 896, FN 123.
68 Optyl Eyewear Fashion Int’l Corp. v. Style Co. Ltd., 760 F.2d 
1045 (9th Cir. 1985).
69 Id.
70 Id.
71 Richard G. Johnson, Happy (?) Birthday Rule 11: Integrating 
Legal Ethics & Professional Responsibility With Federal Rule 
Of Civil Procedure 11, 37 Loy. L.a. L. Rev. 819, 823 (Winter, 
2004).
72 Levin, et al. v. U.S. Fire Ins. Co., 639 So. 2d 606, 608 (Fla. 
1994).
73 Id. at 607.
74 Id.
75 Id.
76 Id. at 608.
77 Johnson, supra note 126 at 823.
78 ABA Model Rs. Prof. Cond., 3.4(e) (2009). Rule 3.4(e) 
requires that a lawyer in trial not “allude to any matter that the 
lawyer does not reasonably believe is relevant or that will not 
be supported by admissible evidence.” Id.
79 E.g., In re Zawada, 92 P.3d 862 (Ariz. 2004) (prohibiting a 
lawyer from hinting that defense counsel fabricated insanity 
defense); Florida Bar v. Kelner, 670 So. 2d 62 (Fla. 1996) 
(prohibiting a lawyer from exploring irrelevant matters during 
examination of a witness); and Falkowski v. Johnson, 148 
F.R.D. 133 (D. Del. 1993) (prohibiting a lawyer from alluding 
to irrelevant matters and matters not supported by the evidence 
during opening statement and closing argument). 
80 E.g., Amelia’s Auto. Inc. v. Rodriguez, 921 S.W.2d 767 (Tex. 
App. 1996) (prohibiting a lawyer from mentioning professional 
discipline imposed on opposing counsel); Bellsouth Human 

Res. v. Colatarci, 641 So. 2d 427 (Fla. Dist. Ct. App. 1994) 
(prohibiting a lawyer from impugning the motives of opposing 
counsel and attacking a segment of the bar that includes 
opposing counsel); Galle v. Orleans Parish Sch. Bd., 623 So. 2d 
692 (La. Ct. App. 1993) (prohibiting a lawyer from submitting 
a brief that alleges professional misconduct and illegal behavior 
by opposing counsel); Fineman v. Armstrong World Indus., 
980 F.2d 171 (3d Cir. 1992) (finding a lawyer’s personal 
attacks on opposing counsel, including accusing counsel of 
misrepresentations, during trial warranted a new trial). 
81 Ansell v. Statewide Grievance Committee, 865 A. 2d 1215, 
1222 (Conn. App. Ct. 2005)).
82 ABA Model Rs. Prof. Cond., 3.5(c) (2009).
83 ABA Model Rs. Prof. Cond., 8.4(3) (2009).
84 Ansell, 865 A. 2d at 1223.
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