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Medical Marijuana in Florida
Decriminalization in Florida

Closer to home, it is worth noting another interesting
phenomenon involving cannabis that has occurred since
the 2014 constitutional initiative. Although possession of
less than 20 grams of cannabis remains a criminal misde-
meanor that can land a violator a year in county jail and
saddle them with a lifetime criminal conviction record,
local law makers around the state have empowered their
law enforcement officers discretion to issue civil citations
for monetary fines in lieu of criminally arresting those in
possession of small amounts of marijuana. The follow-
ing areas have some form of decriminalization: Miami-
Dade County; Miami Beach; Hallandale Beach; Key
West; West Palm Beach; Broward County; the city
of Wilton Manors, near Ft. Lauderdale; Palm Beach
County; Volusia County, which includes Daytona
Beach; Tampa; and Orlando (ordinance to become ef-
fective October 1, 2016).”

The Current Proposed Constitutional Amendment

Now a new vote on medical marijuana is scheduled for
the November, 2016 ballot. Entitled, “Use of Marijuana
for Debilitating Medical Conditions (the Act),” this ini-
tiative seeks to make medical marijuana available to a
larger group of patients who are certified by a medical
professional to be suffering from specified debilitating
medical conditions, defined as cancer, epilepsy, glau-
coma, positive status for human immunodeficiency virus
(HIV), acquired immune deficiency syndrome (AIDS),
post-traumatic stress disorder (PTSD), amyotrophic later-
al sclerosis (ALS), Crohn’s disease, Parkinson’s disease,
multiple sclerosis, or other debilitating medical condi-
tions of the same kind or class as or comparable to those
enumerated, and for which a physician believes that the
medical use of marijuana would likely outweigh the po-
tential health risks for a patient.®

According to the proposed amendment, such qualifying
patients shall be provided an identification card.

This current initiative provides the Florida Department of
Health with oversight of Florida’s medical marijuana pro-
gram and empowers that agency with the ability to issue
necessary regulations. The Act defines “Medical Mari-
juana Treatment Centers” (MMTC) as entities that will
grow, process, and distribute all medical marijuana.

The current constitutional amendment initiative also has
sought to address criticisms of the 2014 ballot amendment
by establishing more specific criteria to identify which
patients may seek medicinal marijuana treatment; main-
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taining civil malpractice liability for doctors who negli-
gently prescribe marijuana; clarifying the requirement of
parental consent for issuance of prescriptions to minors;
and tightening qualifications and standards for caregivers,
including limiting the number of patients a caregiver may
assist.

In November, a “yes” vote on Amendment 2 will favor le-
galization of marijuana for medical purposes; a “no” vote
will oppose it.

It remains to be seen how Florida voters will decide this
time around, although the climate for change on this issue
in Florida has never been more favorable.

T. Charles Shafer, Esq., practices law in Fort Pierce.
For over 26 years he has travelled throughout Florida,
vigorously defending citizens accused of crimes. He is
a proud member of the NORML (National Organization
for the Reform of Marijuana Laws) Legal Committee.
To contact, visit his website at www.tcharleslaw.com.

Endnotes for this article can be found on
page 27 of the online edition of Friendly
Passages
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International Law and the Obligation
to Protect Individuals from Violence

that the United States was responsible for human rights
violations that resulted from the Castle Rock Police De-
partment’s inaction and the Supreme Court’s decision
against her.”” Thus, Ms. Lenahan was able to file Jessica
Gonzales v. United States, in an effort to seek justice for
the human rights violations she had suffered.?®

When an aggrieved individual has exhausted her domes-
tic legal remedies or has nowhere to turn for relief in her
home country, she may submit a human rights petition to
the Inter-American Commission on Human Rights. The
petitioner can ask the Commission to consider whether
the alleged harm and the denial of a domestic remedy
constitutes a violation of international human rights law,
as articulated in the American Declaration, the American
Convention on Human Rights, and other human rights in-
struments.

One common criticism of IJACHR and similar human
rights commissions is that no enforcement mechanism
exists to ensure state compliance with the Commission’s
merits reports, but “these reports do carry significant
moral and political weight and contribute to international

standard-setting”.”

Ms. Lenahan’s petition against the United States before
the Inter-American Commission claimed: (1) human
rights violations by the Castle Rock Police Department for
failing to protect Ms. Lenahan and her children; and (2)
human rights violations by the U.S. courts, which failed
to provide her with a remedy. The petition challenged
the core principle of U.S. law (embodied in DeShaney
v. Winnebago County) that government generally has no
duty to protect individuals from private acts of violence.*
According to her attorney, because her Section 1983 case
had gone up to the Supreme Court on a motion to dismiss,
she had never had her so-called “day in court”; the op-
portunity to testify before the Commission was therefore
especially meaningful to her, as was the opportunity to
seek attorneys from the U.S. State Department, U.S. De-
partment of Justice, and the Town of Castle Rock (all of
whom collectively represented the U.S. Government at
the hearings) in the eye.*!

On August 17, 2011, the Commission issued its landmark
decision, finding the United States responsible under of
the American Declaration on the Rights and Duties of
Man for human rights violations suffered by Ms. Lenahan
and her children, and recommending remedies at both the
individual and policy levels.*
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The international human rights violations cited by the IA-
CHR included:

* Articles I and VII, which establish the rights to life and
to special protections for children. The Commission found
that the Castle Rock police violated these rights because
they knew or should have known that the girls’ lives were
at risk and failed to take steps to protect the Lenahan girls
from their father’s acts of violence.

* Article XVIII, which establishes that all persons are en-
titled to access to judicial remedies to ensure respect for
legal rights. The Commission found that the United States
violated the rights of Jessica and her children by failing
to “adequately and effectively organize its apparatus to
ensure the implementation of the restraining order.”

* Article II, which establishes the right to equality and
the obligation not to discriminate. The Commission found
that the United States had an affirmative obligation to pre-
vent and eradicate violence against women and that the
State’s failure in this regard constituted discrimination ...
and a violation of their right to equality before the law
under Article II of the American Declaration.”57

Endnotes for this article can be found on
page 26 of the online edition of Friendly
Passages

Ashley Walker is a recent graduate of Duke University.
She now practices with Legal Aid in Philadelphia. Before
going to law school, she was a legal assistant with the
firm Lichtman and Elliot, PC, in Washington, D.C., spe-
cializing in immigration and asylum law. She graduated
from Dartmouth College in 2010 after studying English
Literature and Arabic. While in college, she participated
in Arabic language study abroad programs and held in-
ternships in Fez, Morocco, Cairo, Egypt, and Jerusalem,
Israel.
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I HAVE NEVER MADE BUT ONE PRAYER TO
GOD, A VERY SHORT ONE: 'O LORD, MAKE MY
ENEMIES RIDICULOUS." AND GOD GRANTED IT.

See page 22 for this month’s puzzle
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Music In The Courts: Blowing With
The Wind of Change'

not altogether satisfying. Thus, for example, in the
metaphysical sense, we can discern no reason why
something could not be both a rock and an island at
the same time. See Paul Simon and Art Garfunkel,
I am a Rock, on Sounds of Silence (Columbia 1966)
(“A winter’s day, in a deep and dark December. I
am alone, gazing from my window, to the streets be-
low, on a freshly fallen silent shroud of snow. I am
a rock, I am an island. I’ve built walls, a fortress
deep and mighty, that none may penetrate. I have
no need of friendship, friendship causes pain. It’s
laughter and it’s loving I disdain. I am a rock, I am
an island. Don’t talk of love. Well I’ve heard the
word before. It’s sleeping in my memory. [ won’t
disturb the slumber of feelings that have died. If I
never loved, I never would have cried. I am a rock,
I am an island. I have my books and my poetry to
protect me. I am shielded in my armor. Hiding in
my room, safe within my womb, I touch no one and
no one touches me. I am arock, I am an island. And
a rock feels no pain. And an island never cries.*

After devoting considerable space in the opinion to ex-
tensively quoting the words to the song, the court also felt
it was important to note that “[o]f course, neither Simon
nor Garfunkel has been identified as a nautical expert.”¢

In another memorable opinion written by Judge Ed
Carnes, the 11th Circuit in Butler v. Sheriff of Palm Beach
County*’ considered the appeal of a young man who was
allegedly punched, held at gunpoint, and handcuffed by
a woman who was employed as a corrections officer at a
“boot camp facility for minors” run by the county sheriff’s
office. After arriving home from work one day, she dis-
covered the plaintiff, Mr. Butler, hiding inside the house.
Unfortunately for him, he was hiding in her daughter’s
bedroom closet—naked. The two of them took to fight-
ing, and when they pulled him from the floor, Butler
looked like a jigsaw puzzle with a couple of pieces gone.**
After being on the losing end of this altercation, he filed
a lawsuit against the mother, and her employer the sheriff
(because she was wearing her uniform at the time of the
encounter), alleging violations of § 1983 as well as claims
of battery/excessive force, false imprisonment, and inten-
tional infliction of emotional distress. In his ruling that
the mother was not acting “under color of state law,” for
purposes of § 1983, Judge Carnes began his opinion as
follows:

In one of his ballads, Jim Croce warned that there
are four things that you just don’t do: “You don’t tug
on Superman’s cape/ You don’t spit into the wind/
You don’t pull the mask off that old Lone Ranger/
And you don’t mess around with Jim.” He could
have added a fifth warning to that list: “And you
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don’t let a pistol-packing mother catch you naked
in her daughter’s closet.”’

“The evidence before the court is incontrovertible, there’s
no need for the jury to retire.”*® Although opinions re-
garding their use vary, there is little doubt that rock and
roll (and other music) in court opinions is “here to stay”.*!

Endnotes for this article can be found on
page 25 of the online edition of Friendly

Passages

Judge Klingensmith received his J.D. in 1985, from the
University of Florida and his LL.M., in 2016, from Duke
University. Judge Klingensmith is a judge on Florida's
Fourth District Court of Appeal, previously serving as
a Circuit Court Judge in the Nineteenth Judicial Circuit.
He is a member of The Florida Bar and the Martin County
Bar Association. He was also Florida Bar Board Certified
in Civil Trial Law, and AV-rated by Martindale-Hubbell.
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Course# TITLE DATE HOURS,/ HOURS
2073 2015 Survey of Florida Law (3 copies) 11/4/2016 12.5 4
1962  "Arbitration, Effective Joint Opening
Sessions, and Ethical Issues for Mediators and Attorneys" 12/24/2016 3 1
1968  Differences Among the DCA's 12/24/2016 2 0
1871  Florida Law Update 2015 12/25/2016 8 0
1931 2015 Masters Seminar on Ethics 12/26/2016 4 4
1964  Electronic Discovery and Digital Evidence Pre-Discovery
Through Trial 12/26/2016 4.5 1
1980  "The Income, Estate and Gift Tax Consequences of Divorce" 1/5/2017 2 0
1982 "35th Annual RPPTL Legislative & Case Law Update Seminar” 1/31/2017 8 1
1989  Annual Ethics Update 2015 4/2/2017 5 2
1996  Estate & Trust Planning / Asset Protection: Tricks, Treats and
Really Scary Things 4/7/2017 7.5 1
1991 How to Be an Estate Planning Wizard 4/9/2017 0 9
2104  Same-Sex Marriage and Estate Planning: Nope It’s Not Over Yet! 4/17/2017 1 0
1984  "2015 Case Law Update: Stay up to Date and Learn about Recent
Developments and Notable Decisions in Family Law that Will
Impact Your Practice" 4/22/2017 2 0.5
1997  Bankruptcy Law & Practice: View From the Bench 2015 5/5/2017 4.5 0
2084  Basic Personal Injury 2015 5/13/2017 7 0
2015 Top Mistakes Attorneys Make in Family Law 6/16/2017 2 0
2020  Advanced Federal Practice 2016 7/15/2017 5 0
2021  Elder Law Annual Update and Hot Topics - 2016 7/15/2017 15 1
2022 Solo & Small Firm Conference - Wild, Wild Tech: Taming the
Technology Beast 7/22/2017 10 2
2024  16th Annual Labor and Employment Certification Review 7/28/2017 17.5 0
2032 Advanced Real Estate Law & Certification Review 8/8/2017 17.5 0
1844  Litigation and Trust Law Symposium 2015 8/20/2017 7.5 1.5
1992  Times They Are A Changing: Family Law Trends 9/17/2017 7 1
2044 2016 Wills Trusts and Estates Certification Review 10/8/2017 18 1.5
2342 Don't Let Someone Take a Byte Out 11/3/2017 1 0
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Music In The Courts: Blowing With

The Wind of Change'
(Endnotes)

1 The Scorpions, “Wind of Change” from the album
Crazy World (Mercury 1991).

2 Alex Long, [Insert Song Lyrics Here]: The Uses and
Misuses of Popular Music Lyrics in Legal Writing, 64
WasH. & LEE L. REv. 531 (2007).

3 Richmond Newspapers, Inc. v Virginia, 448 U.S. 555
(1980).

4 https://www.washingtonpost.com/archive/
lifestyle/1982/12/29/peter-pulitzer-wins-
custody/1918f03e-828c-4532-84d0-c284b195f1cf/

5 2005 WL 4891057 (Thirteenth Judicial Circuit, Hills-
borough County, General Civil Division, December 15,
2005).

6 Id. at *4, citing “Big Yellow Taxi” (1970).

7 United Automobile Ins. Co. v. Rehab Assoc. of South
Fla., 22 Fla. L. Weekly Supp. 519a (Circuit Court, 11th
Judicial Circuit (Appellate), January 9, 2015).

8 596 So. 2d 1240 (Fla. 4th DCA 1992).

9 Id. at 1242-43 n.31 citing Bob Dylan “The Times They
Are A-Changin’” (Album Released: Feb. 10, 1964).

10 780 So. 2d 94 (Fla. 3d DCA 2000).

11 Id. at 103 n.8 (Gersten, J., dissenting) quoting Bob
Dylan, “Gotta Serve Somebody”, on The Sopranos (Sony
Music Entertainment, Inc. and Home Box Office 1999).

12 2010 WL 4316926 (S.D. Fla 2010).

13 Id. at *5. The federal cases in Florida citing this song
include Saccoccio v. JP Morgan Chase Bank, N.A., 2014
WL 3738013 at *1 (S.D. Fla. 2014); Davanzo v. Carni-
val Cruise Lines, 2014 WL 1385729 at *1 (S.D. Fla.
2014); Montoya v. PNC Bank, N.A., 2014 WL 4248208
at *21 (S.D. Fla. 2014)(also quoting The Scorpions 1991
hit “Wind of Change,” where the German rock band
explained that the future is “blowing with the wind of
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14 Id. at *5 n.4, referring to Bass v. Board of Cnty.
Comm’rs, Orange Cnty., Fla., 256 F.3d 1095, 1115 (11th
Cir. 2001) (citing this song lyric in a Title VII case) and
United States v. Greer, 440 F.3d 1267 (11th Cir. 2006)
(where Judge Carnes cited the musician’s wind-woven
lyrics in a case involving a district court’s refusal to im-
pose a mandatory minimum criminal sentence under the
Armed Career Criminal Act because the jury never deter-
mined whether the three prior convictions were for vio-
lent felony crimes).

15 Id., referring to the case of Latino Issues Forum v.
E.PA.,558 F.3d 936, 949-50, n.1 (9th Cir. 2009) (concur-
ring opinion in a case involving a challenge to the EPA’s
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approval of a revision to an air pollutant reduction pro-
gram) as one example.

16 142 F.R.D. 502 (S.D. Fla. 1992).17 Id. at 503, citing Bob
Dylan, “Ballad of a Thin Man”, on Highway 61 Revisited
(Columbia Records 1965). While regrettably the last name
of the judge writing the opinion was Garber and not Jones,
the analogy to the argument presented still applied.

17 Id. at 503, citing Bob Dylan, “Ballad of a Thin Man”,
on Highway 61 Revisited (Columbia Records 1965).
While regrettably the last name of the judge writing the
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21 141 So0.3d 1230 (Fla. 1st DCA 2014).
22 Id.at 1232.

23 Id. at 1232 citing Brad Paisley, “Online” from the al-
bum 5th Gear (Arista Nashville 2007).

24 Case No. 6:2007-cv-1504-Orl-GAP-KRS (M.D. Fla.
Sept. 24, 2007).

25 Id. The reference is to the label on Dr. Bronner’s
Soap, a liquid peppermint soap, with weird quasi-religious
ranting all over it.

26 SEC v. Wall St. Capital Funding, LLC, 2011 WL
2295561 at *2 n.1 (S.D. Fla. 2011).

27 187 F.Supp.2d 1359 (S.D. Fla. 2000).

28 Id. at 1361, citing in the footnote Simon & Garfun-
kel, Mrs. Robinson, on the album Bookends (Columbia,
1968). The footnote also mentions that the song and lyric
were covered nearly a quarter of a century later. See The
Lemonheads, Mrs. Robinson, on the album It’s a Shame
About Ray (Atlantic Recording Co., 1992).

29 813 F.3d 973 (11th Cir. 2015).

30 http://www.news-journalonline.com/news/20160104/
buffett-lyrics-help-tattoo-shop-win-appeal-vs-key-west

31 Buehrle, 813 F. 3d at 980 n.2 citing Jimmy Buffett,
“Margaritaville,” on Songs You Know by Heart (Geffen
Records 1985).

32 Interview with Judge Goodman, September 2, 2016.
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International Law and the Obligation
to Protect Individuals from Violence

(Endnotes)

1 Lenahan (Gonzales) v. United States of America, Case
12.626, Inter-Am. Comm’n. H.R., Report
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