Supporting Equal Access to Law in Florida

September/October
2016

New Library Hours

Monday – Thursday, 9:00 a.m. to 6:00 p.m.
Friday, 9:00 a.m. to 4:30 p.m.
Saturday, 9:00 a.m. to 1:00 p.m.

Rupert J. Smith
Founder or the Law Library

September/October 2016

Table of Contents

Published since September 2011 for the purpose of promoting intelligent education of the
Bar and general public about law as a basis for growth of justice and the common welfare,
while combating the indifference which might hinder such growth.
By James T. Walker Page 3

Rupert J. Smith, Founder of our Law Library
Music in the Courts:
Blowing With the Wind of Change

By Hon. Mark W. Klingensmith Page 6
By Richard Wires Page 10

America’s Judicial Spectacle: The Scopes Trial
Medical Marijuana in Florida“It’s Deja Vu All Over Again”

By T. Charles Shafer Page 13

Growing Gains to Growing Pains: The Ongoing Plight
of Children in Entertainment. Part One

By Shont’a McCord Page 14

Saved Search Email Alerts Added to Congress.gov

By Robert Brammer Page 17

International Law and the Obligation to Protect
Individuals from Violence Committed by Private
Actors: A Domestic Violence Case Study

By Ashley Walker Page 18

Supporting Equal Access to Law in Florida

The Rupert J. Smith Law Library

September/October
2016

is located at 221 So. Indian River Drive
Fort Pierce, Florida

President of the Friends and General Manager
James T. Walker
772-461-2310
Editor: Nora J. Everlove
727-644-7407
Graphic Design: Paul Nucci
Assistant Editor: Katie Everlove-Stone
Assistant Editor: Kim A. Cunzo 772-409-4353
Assistant Editor: Kathryn Nucci

Rupert J. Smith
Founder of our Law Library

By email, you can reach the editor at:
nora@rjslawlibrary.org
We wish to thank our authors and other contributors for
making this issue a success!

The library will be closed:
November 24th - 27th December 23rd -26th
December 31st - January 2nd

2

James T. Walker, President
Andrew Blum, Vice President
Rene Artaega, Treasurer
Nora Everlove, Secretary
Kim Cunzo, Chair, Art Contest

Rupert J. Smith, Founder of our Law Library
“The Rupert J. Smith Law Library was created by
Special Act in 1957. The legislation was introduced by a young state representative, Rupert
Smith. As senior judge of the 19th Circuit, he was
the head of the library Trustees for many years.
Our library is dedicated to Judge Smith because
of his commitment to the community and his populist ideas that all members should be served equally.”
“About the Law Library”, Introductory Brochure

By Jim Walker, Publisher

O

n a wall within the Rupert J. Smith Law Library hangs a painting of its namesake.
Such portrait likewise graces the front cover of this issue of Friendly Passages.
Judge Smith’s influence lives on in the library’s continuing commitment to public
service, upon realization that the laws finest ideals of Equal Justice are meaningless without
equal access to the law, when all find equal opportunity to gain knowledge of it, regardless
of station in life, whether rich or poor, powerful or weak, whether popular or reviled. The
Rupert J. Smith Law Library welcomes all within the community.
To understand this tradition it is helpful to examine the life of Rupert J. Smith. Knowing what
was important to him as a human being gives insight into the values that are embodied in this
institution. At the outset it must be acknowledged with much gratitude the contributions of
those who were kind enough to provide information included within this account. It can be
said that all who were approached for assistance responded, where able, cheerfully and openly
with recollections, anecdotes and impressions. It is a function of the high regard in which
he was held during his life that those who knew him continue to hold his memory so dear.
Specifically, warmest thanks is extended to his two sons, Mark H. Smith and James Smith,
former Clerk of Court JoAnn Holman, former Assistant Clerk of Court, Nancy Bennett, J.
Michael Brennan, Esq., Pete Muschott, Esq. Frank Fee, III, Esq., Brad Culverhouse, Esq.,
and Richard Neill, Sr., Esq. Any factual inaccuracies in what follows are attributed to the
writer alone, for which responsibility is accepted.
Rupert J. Smith was born on January 10, 1924. His father was Charles “Freshwater” Smith,
who owned a dragline and dredging business in Vero Beach, after relocating 1900. Rupert
spent his formative years in this climate during the Depression. Rupert’s Florida roots went
deep - his grandparents were among the state’s early settlers.
When Pearl Harbor was bombed in 1941, Rupert immediately sought to enlist and it was only
with much effort that his father convinced him to wait until finishing high school. But right
after that, the young man insisted on going into the military. He scored high enough to qualify
for the Navy’s “Ninety Day Wonder” officers’ training program. He spent eight months at sea
as navigation officer on a frigate, at a time when scurvy swept over the crew. He lost most
of his teeth as a result. After the war he went back to school at the University of Florida,
completing his undergraduate work in 1949 and obtained a Bachelor of Laws in 1950.
When the Korean War broke out he was recalled to duty. After completing a two-month
course in Air Intelligence, he was assigned overseas duties in the Far East, working with air
reconnaissance and photo interpretation, and spent time flying as an observer on a PBY, as
well as debriefing pilots. His job got interesting at times and it often meant traveling around
with a briefcase cuffed to his wrist. One day, he was being pulled through the streets on a
rickshaw, with his briefcase. The laborer pulling the rickshaw detoured into an alleyway and
immediately trying to upend the vehicle, was promptly joined by a companion, and the two
of them attacked Smith to separate him from the briefcase. Fortunately he was able to fight
them off and escaped with the case intact. He was formally and honorably discharged from
the Navy in 1959, with the rank of Lieutenant Commander.
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Rupert J. Smith, Founder of our Law Library
When his active service commitment ended following the Korean War, he returned to the local
area to practice law, initially associating with the firm of McCarty, Brown & Cooksey. He then
went into practice on his own in 1953, at the old Raulerson Building in downtown Fort Pierce,
with Angus Sumner.
Along the way Rupert Smith met Peggy Jane Hamilton, then a student at Wilson College and
the daughter of a prominent New Jersey doctor. The couple eloped to Florida and eventually had
two children, Rupert Smith, Jr. and Mark H. Smith. Rupert Jr. would go on to enjoy a certain
measure of fame in his own right as an artist and collaborating with Andy Warhol. Unfortunately,
he failed to survive his father.
In the early ‘50s the area was represented in the state legislature by Frank Fee. When Fee
stepped down, he was replaced by one Larry King, who served one term. Rupert decided to run
against King and won the election in 1956 for the first of three two-year terms as State House
Representative. Several features of his political service are of special interest. On behalf of the
local bar association, Rupert used to appear annually before the county commission to beg for
an appropriation to pay for law books. In later years he would recall the experience, where
there was a spittoon beside the lectern and every commissioner’s chair so as to accommodate
the tobacco chewers. But he tired of the process. After he became a legislator he sponsored a
local act officially establishing a law library in St. Lucie County and providing for a method of
funding. The bill carved out an allotment for the library from the fees imposed on new civil case
filings.
He quickly established a reputation as a fiery populist and allied with a group to defeat the Pork
Chop Gang. In those days, representation was apportioned by county, rather than by number
of people. While most of the people in Florida lived in the south end of the state, most of the
counties were up at the north end, in the panhandle area. It meant that the political power resided
in north Florida. Those counties formed a powerful coalition, known as the Pork Chop Gang,
and used to carry off most of the “pork” for themselves during the appropriation process.
Another victory was won over a group of liability insurance companies, which banded together
in an effort to win a major increase in liability insurance premiums. In response he introduced a
bill which would have eliminated third party liability altogether. After some hasty negotiation,
the insurance companies withdrew their proposed increase while he agreed to withdraw his own
bill.
In 1961, when the City of Port St. Lucie was initially established, he served as its first City
Attorney for fifteen years until eventually being replaced by Spencer Gilbert.
In 1969, Rupert went into practice with Rupert (“Koby”) Koblegard and subsequently other
lawyers joined them. Mike Brennan came to the firm in 1971 and by then Mike and Rupert
Smith knew each other well-- while Mike was going through college, during a period when his
parents were out of the country, Rupert as friend of the family served as Michael Brennan’s legal
guardian (the age of majority was twenty-one, not eighteen as it is now) and, on one occasion,
when Mike was on the west side of the state and needed surgery for appendicitis, Rupert drove
across the state to Clearwater to sign the necessary medical consents for his protégé.
Later, Pete Muschott joined the practice. By strange coincidence, one day while Lee was sitting
in a contracts class when he was attending Stetson Law School in 1968, the professor, who was
ordinarily very staid and calm, entered the room visibly excited and waving a slip sheet in his
hand from a new opinion released by the Florida Supreme Court, in Toombs v. Fort Pierce Gas
Company. The professor dramatically announced that the Supreme Court had just abolished the
“privity requirement” in products liability claims. Until then, state law firmly limited the right of
4
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His voice never regained its original strength and he
spoke softly. The assistant clerk of court took over the
job of reading out jury instructions. Lawyers from out of
town, who did not know Judge Smith, sometimes made
the mistake of underestimating him. There is a famous
story that St. Lucie lawyers still enjoy telling. A lawyer
from the West Palm Beach office of Holland and Knight
came up to Fort Pierce to argue in support of a motion
to dismiss the plaintiff’s complaint. At that time, Holland
and Knight was the biggest law firm in the state. The
gentleman who argued the motion was very prim and
proper, made no secret of the high regard in which he held
himself and was exceedingly condescending toward the
judge. Finally, Judge Smith had had enough. He turned
to the lawyer and asked how many attorneys were in
the firms West Palm office. “Twenty-five”, the lawyer
replied. And wasn’t there an office in Lakeland? How
many lawyers were there in the Lakeland office? The
lawyer said the firm employed one hundred attorneys in
Lakeland. And did Holland and Knight have any other
offices? “Yes”, the lawyer replied. There was a third in
Tampa, which held fifty attorneys. Judge Smith thought
about this for a moment, then said, “You mean to tell me
that with almost two hundred lawyers you people can’t
put your heads together to figure out what the Plaintiff
here is trying to say in his Complaint?!” He denied the
motion.

Rupert J. Smith, Founder of our Law Library

making any such claim to the immediate purchaser of the
product. Third parties not involved in the original sales
transaction were deemed too remote to be allowed a cause
of action. Many people injured by defective products were
without any legal recourse. The Toombs case upended a
principle in what was previously bedrock law. The lawyer
representing Mr. Toombs, a young African American, was
Rupert Smith.
Years later, Pete asked his partner why he ever took the
case. Toombs was poor. There was no prospect of winning
at the trial court level or even on appeal. District Courts of
Appeal are bound by principles established by the Florida
Supreme Court and that Court very rarely changes its
mind. It was virtually certain that, if Rupert Smith took the
case, a great deal of money and effort would be expended
on a hopeless cause. Rupert said only, “I knew what the
law was, but I knew what it should be.” That was classic
Rupert Smith. He was a committed plaintiffs’ lawyer, and
fought hard on behalf of the underdog.
Rupert was never afraid to enjoy himself. He was a
passionate golfer and hunter, and he and another lawyer,
Red O’Laughlin, often hung out together. One year they
decided the county bar association would have a grand
party at Ocean Village. Osborne O’Quinn was President
that year. It was indeed a splendid party. It blew through
the Association’s budget for the year and the Association
needed to assess annual membership dues a year ahead of
schedule so that it could pay the bills. Members still speak
fondly of the event.

In 1994, Judge Smith reached the mandatory age of
retirement, seventy years, and stepped down. He died on
May 5, 2009, following a career of more than fifty years
of distinguished service to his country and community.
How is such a gift of service to be properly acknowledged?
If there is an overarching theme to his life, it is this: Rupert
Smith believed deeply in what was right, and was willing
to give everything he had to make it happen. He believed
in the highest ideals that continue to inspire a love for
the law, a conviction that every individual should be the
beneficiary of its leavening influence, a tool for promoting
the common health, safety and general welfare, that none
should enjoy any exalted position of privilege from which
they might dominate those less fortunate. In recognition
of that legacy, the Board of Trustees for the county law
library, the St. Lucie County Bar Association, and the
Board of Commissioners for St. Lucie County all agreed
in 1995 to rename the library he created as The Rupert
J. Smith Law Library of St. Lucie County. It is a name
that the library continues to bear proudly and is constant
reminder that by serving the right of each person to obtain
knowledge of and access to the law, equal justice under
the law shall ever remain a living reality.

During the late 1970s Rupert and Peggy were divorced
and he remarried to Portia Lucille Smith. There were two
children in that family, Cynthia Zacharakis and Jimmy
Smith. Rupert immediately adopted Jimmy.
In 1981, Gov. Bob Graham appointed Rupert Smith to
the circuit court bench for the nineteenth judicial circuit.
Judge Smith became quickly known for a kindly, even
temperament, ever patient and courteous toward those
appearing before him. He gave people the benefit of the
doubt whenever possible, but remained in firm control of
his courtroom. Later, after Judge Philip Nourse retired,
who was then Chair of the Law Library’s Board of
Trustees, Judge Smith took his place on the Board.
In the late ‘80s, Rupert Smith suffered a major stroke.
Months went by while doubts remained about whether
he would be returning to the bench. His vocal cords were
paralyzed on one side and the doctors injected Teflon in
them to help restore function. Some of the other judges
actively advised against coming back. The Chief Judge,
Louis Vocelle, however, supported a return and Judge
Smith did resume judicial duties.

Come Visit Us
At: 221 So. Indian River Drive
Fort Pierce, Florida
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Music In The Courts:
Blowing With The Wind of Change1

By The Honorable Judge
Mark W. Klingensmith

M

usical lyrics have been put to various uses by Florida’s state and federal judiciary
in both appellate opinions and trial court orders. When used effectively, they can
create a desired mental imagery in ways that no other turn of phrase can evoke,
while doing so in a recognizable, sometimes humorous, and easily understood manner.
And, as noted by professor Alex Long of the University of Tennessee in a 2007 content
analysis of the use of music in academic legal writing, this provides for some judges
an irresistible chance to throw a line from one of their favorite artists into an opinion, a
chance to let their “freak flag fly”2 while addressing a serious legal issue.
Their use in judicial opinions throughout the nation’s courts has become pervasive. While
it is difficult to provide an exhaustive recitation of all Florida judicial orders and opinions
containing any type of musical reference, I wish only to highlight some of the clever
ways that judges have used their own music influences to buttress their legal analysis.
In most cases, citing a particular lyric is designed to foster better comprehension of the
issues involved, or to make a particular point in a clever and familiar way that perhaps
could not be said any better.
The first use of a song’s lyrics by a judge in a judicial order or opinion is unknown. It
is possible that many have been used by judges over the years in unpublished opinions
and orders, or without any form of attribution. It is believed that Chief Justice William
Rehnquist, an avid opera fan, was the first Justice to expressly cite a song in a Supreme
Court opinion, using the Gilbert & Sullivan operetta “Iolanthe” in a 1980 dissent.3 Since
then, Justices Roberts, Scalia, Alito, and Kagan have all quoted song lyrics in at least one
of their written opinions.
One of the first attributed uses of a song by a judge in a Florida trial court order happened
in 1982. When issuing his ruling in the high-profile Pulitzer divorce, Palm Beach County
Circuit Judge Carl Harper said of the former wife in the case that her “exorbitant demand
shocks the conscience of this court, putting the court in mind of the hit record by country
music singer Jerry Reed, which laments: ‘She got the gold mine, I got the shaft.’ ”4

In another trial court order from Hillsborough County in the case of City Nat. Bank of
Florida v. City of Tampa,5 a dispute involving homeowners and an Architectural Review
Commission (ARC), the court found it appropriate to point out that while it respected the
concerns of the ARC and the homeowners:
The Court would be remiss not to mention its personal disagreement with the
instant outcome. The homeowners’ concerns are legitimate and well-taken
regarding the development of Bayshore Boulevard. One of our city’s treasures
looks more and more like Miami Beach. In the words and music of Joni Mitchell:

continued on page 7

Don’t it always seem to go
That you don’t know what you got
Till it’s gone
They paved paradise
And put up a parking lot.6
6

may well be needed (or may at least be helpful)
in determining whether wind deformed specific
windows and doors and, if so, the amount of
damage caused by such a hurricane-related wind
event.

continued from page 6

Music In The Courts: Blowing With
The Wind of Change1
In a case by a Miami-Dade circuit court sitting in
its appellate capacity, the Eleventh Judicial Circuit
commented on the frequency with which they were
deciding cases involving attorney’s fees in PIP insurance
benefits lawsuits by musing that “we are reminded of the
immortal lines from Simon and Garfunkel’s “Sounds of
Silence” – Hello darkness, my old friend, I’ve come to
talk with you again.”7

This Court’s task is to determine whether [the
expert] is a Bob Dylan-type expert whose
testimony is unnecessary or incompetent or
whether [his] proposed expert testimony can pass
muster and be presented to a jury.13
In a footnote to that case, Judge Garber said that the
11th U.S. Circuit Court of Appeals sometimes refers to
Bob Dylan and his 1960s vernacular in its opinions,
including citing
cited this particular Bob Dylan lyric in at least
two previous cases.14 He also made the observation that
judges in other circuits were not shy about quoting these
lyrics about superfluous weathermen either.15

The first Florida appellate court opinion to use a musical
lyric, albeit in a dissent, appears to be the 1992 case of
Roache v. AmeriFirst Bank8 from the Fourth District
Court of Appeal. There, Judge Hugh Glickstein dissented
in a case where a trial judge had dismissed a plaintiff’s
complaint as a sanction for failing to comply with
discovery rules. Judge Glickstein used singer-songwriter
Bob Dylan to help explain his apparent change of heart
from a decision he had written in an earlier case:

Judge Garber also used Dylan’s lyrics in another case
to make a point about his inability to understand the
allegations contained in a lengthy and complicated
complaint. In Kleinschmidt v. Liberty Mut. Ins. Co,16
he noted that he had struggled to decipher plaintiff’s
mountain of papers, but that his effort had been a total
failure. Although cognizant of the liberality with which
pro se pleadings should be construed, he nonetheless felt
compelled to dismiss the complaint because it simply
could not be understood. In prefacing his remarks
about why he reached that conclusion, the judge began
his report and recommendation with the following lines
from Dylan’s Ballad of Thin Man as if to summarize the
plaintiff’s argument:

[I]t is discomforting to be on this side of the
argument …. It was a positive feeling to write
[the prior decision], because it was preserving a
party’s day in court. Yet, perhaps as Bob Dylan
observed “The Times They Are A-Changing”….9
Another example of a Florida judge using Dylan’s lyrics
comes from Robertson v. State,10 where Judge David
Gersten of the Third District Court of Appeal commented
on the importance of judicial service in his dissenting
opinion involving a second-degree murder case. Stating
that a judge’s duty is to serve both the law and justice,
he quoted Dylan in a footnote by stating, “You’re gonna
have to serve somebody.”11

Something is happening
But you don’t know what it is
Do you, Mr. Jones?17

Federal judges seem to routinely use Bob Dylan as a
source, typically to cite lyrics from another one of his
popular songs to explain that there are times when expert
testimony is unnecessary, particularly when the subject
matter is one of common knowledge and experience.
For example, in Royal Bahamian Ass’n, Inc. v. QBE Ins.
Corp.,12 the court presented that exact issue as follows:
One of the fundamental considerations governing
the admissibility of expert testimony is whether
the expert’s testimony, by virtue of his specialized
knowledge or skill, will assist the trier of fact.
Fed.R.Evid. 702. As put more poetically and
famously by iconic singer-songwriter-poet Bob
Dylan in the Subterranean Homesick Blues song
on his 1965 Bringing It All Back Home album:
“you don’t need a weatherman to know which
way the wind blows.” Although Mr. Dylan
correctly noted that an expert in meteorology
might not be necessary to determine the mere
direction or existence of wind, expert testimony

In another dissenting opinion from the Fourth DCA, Judge
Mark Polen once mused in a divorce appeal that “[i]n a
song made popular by the late Janis Joplin, it is stated:
“Freedom’s just another word for nothin’ left to lose.”18
continued on page 8

7

Bob Dylan

Janis Joplin

In another federal case, this one from Southern District
of Florida, Judge Donald Graham was able to capture the
essence of the parties’ intractable positions in a discovery
dispute by getting a little help from The Beatles:

continued from page 7

Music In The Courts: Blowing With
The Wind of Change1

Metaphorically speaking, the Parties’ positions here are
akin to contemporary, litigation-based versions of the opposing views taken by the persons described in the famous 1967 song “Hello, Goodbye,” by The Beatles. In
that song, there were opposite perspectives and statements over almost everything: hello vs. goodbye, yes vs.
no, stop vs. go, high vs. low, etc. Although songwriter
Paul McCartney did not resolve the always-present differences of opinion in his song (which was released as
a single but later included on the Magical Mystery Tour
album released in the United States), this Court will stray
from the song’s storyline and decide the dispute.26

The Fifth District Court of Appeal once drew upon a
reference from an instantly recognizable classic by The
Eagles in the case of King v. State to refer to how a certain
interpretation of a statute might impact a county jail:19
The very suggestion that the DOC is somehow empowered to stand in the way of judicial and legislative authority by construing a pair of statutes in such
a way that it “legislates” criminal conduct is bewildering. The DOC would convert our county jail into
the mythical Hotel California, where the defendant
is “free to check out any time [he wants], but [he]
can never leave.”20

In DiMaggio, LLC v. City and County Of San Francisco27
the federal judge felt compelled to include a short biography of baseball great Joe DiMaggio in a footnote to his
opinion, explaining his cultural significance and mentioning that he was well known for both his marriage to Marilyn Monroe and the reference to his name in the Simon
and Garfunkel song, “Mrs. Robinson,” within which Paul
Simon asks, “Where have you gone Joe DiMaggio? Our
nation turns its lonely eyes to you.” Though this Court
finds itself asking the same question, sadly, “Joltin’ Joe
has left and gone away.”28

In State v. Davis,21 the First District Court of Appeal considered a defendant’s appeal of his conviction for using a
computer to solicit sex from a minor, as well as the state’s
appeal from the downward departure sentence handed
down by the trial judge. According to the appellate court,
“[t]he trial judge was entitled to conclude that [Defendant] was ‘cooler online’ than in real life”,22 and lacked
sophistication not only in setting up the scheme but in his
personal life as well. As support for that conclusion, the
court likened the Defendant to the main character in the
Brad Paisley song “Online”:

Jimmy Buffett’s iconic song “Margaritaville” became an
important part of a court decision last year that overturned
a ban on tattoo parlors in Key West, Florida. In Buehrle v.
City Of Key West,29 the 11th U.S. Circuit Court of Appeals
found the City’s evidence lacking in their attempt to bar a
Virginia man from opening a tattoo shop by claiming that
allowing such shops would hurt tourism. In both depositions and argument before the trial court, city officials
referenced the song to support their argument that inebriated tourists would be more likely to get tattoos, and then
regret getting tattoos, if more tattoo shops were open in
Key West’s historic district.30 City officials referenced the
verses about a tattoo obtained by the song’s narrator. In
the song, Buffett sings about getting a tattoo of a “Mexican cutie, how it got here I haven’t a clue.” Judge Jill
Pryor noted, however, that the closest the City came to
presenting evidence on the potential impact on tourism
was their passing reference to these few lines of the song,
“[a]nd we are unsure whether even that reference fully
supports its position”:

I get home, I kiss my mom/And she fixes me a
snack/I head down to my basement bedroom/And
fire up my Mac
...
Online I’m out in Hollywood/I’m 6’5 and I look
damn good/Even on a slow day, I can have a three
way/Chat with two women at one time
...
I’m so much cooler online/Yeah I’m cooler online23
To illustrate how bad a prisoner’s confused and disjointed
ramblings were in a complaint, federal judge Gregory
Presnell of Florida’s Middle District issued a benchslap
of mythic proportions to the filer of the lawsuit in a case
styled Riches v. Simpson24 in describing the complaint
filed by the plaintiff where he had accused the many defendants (including O.J. Simpson, Steve Jobs and Apple)
of “a litany of offenses ranging from the wildly improbable to the flatly impossible, with the latter predominating”:

Jimmy Buffett’s song “Margaritaville” was
referenced twice in the record, once by Mr. Craig
in his deposition and once by the City’s attorney
in oral argument before the district court, to
support the claim that inebriated tourists are
likely to get and then regret tattoos if more tattoo

The whole thing reads like a cross between Billy
Joel’s “We Didn’t Start the Fire” and a Dr. Bronner’s
soap label, if Dr. Bronner had been a first-year law
student with untreated paranoid schizophrenia.25
8
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Music In The Courts: Blowing With
The Wind of Change1
establishments operate in the historic district. But
the singer in “Margaritaville”—seemingly far
from suffering embarrassment over his tattoo—
considers it “a real beauty.” .31
In my search for other such musical citations for this
article, one judge stood head and shoulders above the rest
in the sheer volume of his reported orders and opinions
incorporating musical lyrics—Judge Jonathon
Jonathan Goodman,
federal magistrate judge for the United States District
Court for the Southern District of Florida.
Judge Goodman’s body of legal work displays not only
his solid legal analysis and writing ability, but also his
broad range of musical knowledge from all genres,
particularly rock music of the 1970s and 1980s. Indeed,
it is not uncommon to find in one of his opinions some
biographical information about the artist incorporated
therein along with the song lyrics, often placed into a
footnote.
Some judges are reluctant to include such unconventional
references in their opinions and orders. Judge Goodman
acknowledges the potential for the litigants (and others)
to get the wrong impression about how serious the case
was considered. He takes great care to avoid creating
any misconception. When asked why he began including
music lyrics in some of his writing, he said that when he
realized that it was good enough for the Justices on the
U.S. Supreme Court as well as judges on other federal
appellate courts, it was probably good enough for him to
do as well.32
Judge Goodman recognizes that not all cases are right for
providing a lyrical inclusion, particularly many criminal
cases that involve a habeas claim or suppression of evidence. But when he does include a verse from a song to
get across a particular point, he tries to write the entire
opinion or order in such a way as to reassure the parties
that he gave careful thought to their case. According to
Judge Goodman, “it helps the parties understand that I did
not treat their case lightly or give them short shrift when
they receive a 30 page opinion that took three months to
complete, even if I have placed into it a particularly appropriate verse from a song.”33 While the responses he
has received to this practice have been overwhelmingly
positive, he has received a handful of negative remarks
over the years on the internet, usually posted anonymously in some blog’s comments section.
A list of all of Judge Goodman’s cases that contain a citation to a song lyric would be too lengthy to include here.
Suffice to say that the list of musicians whose songs he
has cited includes B.B. King, The Beatles, Meatloaf,
The Rolling Stones, Pink Floyd, Simon & Garfunkel, 9

Paul Simon, The Police, John Lennon, Bob Dylan,
Cyndi Lauper, The Yardbirds, Bob Seger, The Scorpions, The Hollies, Ray Charles, Robert Palmer, Jackson
Browne, Tom Petty and The Heartbreakers, Eminem,
Lynyrd Skynyrd, Motley Crue, U2, Bruce Springsteen,
Donna Summer, Kenny Rogers, Dolly Parton, Bo Diddley, Guns ‘N’ Roses, Fleetwood Mac, Deep Purple,
Keith Urban, Alicia Keys, and Robert Cray.
When asked about which court opinions (written by others) he thought provided the best examples of using musical lyrics to cleverly illustrate a particular point, Judge
Goodman cited two of his personal favorites—both out of
the 11th Circuit.
In the 2003 case of U.S. v. McPhee,34 the court considered
the appeal of a drug smuggling case involving the question of whether the Coast Guard’s interception of a boat
took place on the open seas, or in Bahamian territorial
waters by an outcropping called Saint Vincent Rock. The
question was whether this was either a rock, or an actual
island. The court’s opinion held that the evidence supported finding that the object was indeed a “rock,” and not
an “island” that would have brought vessel within territorial waters of Bahamas. The opinion authored by Judge
Stanley Marcus quoted extensively in a footnote from the
Simon & Garfunkel song “I Am a Rock” (from the 1966
album Sounds of Silence), with its refrain “I am a rock, I
am an island.”
The Government argued that the Notty was in international waters or on the “high seas” because
“Saint Vincent Rock is a rock. If it was an island, it
would be called Saint Vincent Island, not Saint Vincent Rock.” Ultimately, we must determine whether
it is a rock or an island according to the statutory
definitions provided by the Archipelagic Act. We
note in passing that for some purposes, the label is

Simon and Garfunkel
continued on page 23

America’s Judicial Spectacle:

The Scopes Trial
By Richard Wires

M

ost of the criminal trials that periodically capture public attention and become
sensational media events have involved celebrity defendants or key but disputed
evidence. The prosecutions have usually been for murder, the courtroom drama
tense, and the outcomes controversial for many years. Any surprising developments in the
proceedings have arisen from unexpected revelations or rulings. Rare among the nation’s
most famous trials is a seemingly simple case where the charge did not carry a stiff sentence.
Nor was there another occasion where so many people deliberately turned the judicial
hearings into a major spectacle.
In the summer 1925 most of America and much of the world followed the Scopes trial held
during 10-21 July in the small city of Dayton in southeastern Tennessee. At issue was the
religious fundamentalists’ opposition to the schools’ teaching of Darwin’s theory of evolution
rather than the biblical account of divine creation. What was soon dubbed the “Monkey
Trial” caused wide and heated debate. It pitted those who believed in the literal interpretation
of Scripture, so-called “creationists,” against people who thought human evolution was
compatible with the Bible, those called “modernists.” The proceedings were covered by
reporters writing for many domestic and foreign newspapers and were broadcast nationally
by early radio. What is now little realized is the extent to which the Scopes trial was a staged
event and ultimately something of a circus. It has even been called a publicity stunt which
got out of control. That a number of groups and individuals bore responsibility for what
happened became clear only later.
John T. Scopes (1900-1970) was a substitute biology teacher charged with violating
Tennessee’s Butler Act. It prohibited the teaching in state-funded schools of any concept
that denied humans’ divine creation. Obviously targeted was Darwin’s theory of evolution.
Similar statutes were already in effect or under consideration in a number of jurisdictions.
The Tennessee law had just been enacted in March 1925, Scopes had committed the alleged
offense in April, and then a Tennessee grand jury indicted him in May. But he spent no time
in jail. Clearly there was a rush to test the new statute. National publicity both intensified
interest and solidified positions. Everyone anticipated a dramatic confrontation.
The American Civil Liberties Union (ACLU) had quickly offered to finance an appropriate
test case; Scopes willingly consented to let himself face a criminal charge and accepted the
organization’s help. He also allowed the Baltimore Sun to post his bail and pay some other
expenses; the paper sent the well-known acerbic writer H.L. Mencken (1880-1956) to cover
the trial. Many lawyers agreed to join one of the big legal teams and each side acquired a
star figure. On the prosecution staff was William Jennings Bryan (1860-1925), three times
the Democrats’ unsuccessful candidate for the presidency, and a hero to fundamentalists
for supporting literal interpretation of the Bible. For the defense there was the famous but
controversial Clarence Darrow (1857-1938), the attorney who in defending Nathan Leopold
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and Richard Loeb in 1924 had prevented a death sentence,
and probably the most celebrated criminal lawyer in
America at the time. The city too embraced the hoopla. A
group of eager community boosters viewed the trial as an
opportunity for Dayton to gain national attention and to
profit financially from having so many visitors.
Turning the Scopes trial into a full-scale debate about
divine creation versus evolution probably started
with a religious group’s decision to get Bryan’s help.
He welcomed the invitation of the World Christian
Fundamental Association and valued the possibilities
it gave him. A lawyer though without any recent
courtroom experience, he shared the group’s views, and
had a reputation for old-fashioned oratory. As a special
prosecutor he dominated the team’s public image. But his
ego and rigidity would work against him. In particular
he spoke of a “duel to the death” to fight the concept
of evolution. The remark later prompted a courtroom
address that took him to task for using the phrase and
damaged his prestige.
Darrow thought of himself as an agnostic. When the
defense first approached him to participate, he declined
the offer, realizing what the trial was likely to become.
He also disliked the fundamentalists’ attempt to control
education, however, and decided their aggressive action
had to be challenged. Once he joined the defense Darrow
quickly took it over. His every action made national
headlines. He even called attention to the judge’s bias,
offering amends to avoid a contempt citation, but getting
his point across through the publicity. But his most
significant impact was in shifting the arguments used by
the defense.
In the beginning of its involvement the ACLU intended
to fight the Butler Act as an issue of basic academic
freedom. It believed the statute was unconstitutional
because it restricted the right of free speech. But the
defense underwent change as Darrow got into the
question of creation. He turned the discussion into one
about literal interpretation of the Bible and found in Bryan
an opponent not only willing but anxious to argue the
matter. Darrow expected to use testimony by scientists
to challenge various passages in the Bible. While his
approach gained wide publicity, it was risky as well, such
topics extraneous to the charge. His scientist witnesses
were not permitted to testify.

Probably the Scopes trial’s most balanced and respected
speech was given by a defense lawyer, Dudley Field
Malone, who maintained the Bible’s place lay in theology
and teaching of moral and ethical behavior. It should not
be a science textbook. In reminding the court and jury
of Bryan’s “duel to the death” comment Malone declared
there can never be a “duel with the truth.” He believed
true knowledge is essential and criticized the court for
not allowing the defense’s witnesses to be heard. Some
observers think that the rebuke to Bryan prompted him to
let himself be questioned.
After a week of varied exchanges, Bryan accusing his
adversary of “slurs at the Bible,” Darrow labeling as
“fool ideas” his opponent’s statements in supporting
Scripture, the disagreement got a focused form. The
defense unexpectedly called for Bryan to testify as an
expert. Though he firmly denied being a qualified expert
on the Bible, merely well informed, he spent two hours
being examined by the carefully prepared Darrow. The
testimony was heard without the jury being present and
outdoors because of the extreme heat in the courtroom.
When the session became too contentious the judge
ordered it ended. Members of the press reported the
questions and answers to their readers. But at the session’s
conclusion the judge excluded the entire testimony as not
relevant to the charge. Thus no debate of Darwinism
would be on record.
The pro-prosecution bias of Judge John T. Raulston
was evident throughout the case. First he had helped
rush the indictment to test the new law; certainly some
of his conduct on the bench was far from impartial; he
guided the jury in ways seeming to make clear its choice.
That he was determined to limit the proceedings to the
defendant’s innocence or guilt and prohibit far-reaching
discussion of other matters was sound. But he failed to
make timely rulings, letting things go too far afield, only
then ruling out what was said. The trial would have been
less undisciplined had he kept a tighter control.
There were no closing arguments, the defense team
declining to offer any, so by law the prosecution could
not, and the hearings finally ended. The trial’s outcome
was never doubted. Clear in the judge’s instructions was
that jurors should not consider the statute’s merit. In
fewer than ten minutes the jury reached a guilty verdict.
Before the judge passed sentence Scopes spoke for the
only time: he criticized the statute as a breach of academic
freedom. Scopes was then fined $100 or today about
$1350. That was the minimum fine the law authorized.
Fundamentalists initially saw the verdict as a tremendous
11
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connection, Stanley Kramer’s direction focusing on stars
Spencer Tracy and Fredric March engaged in a verbal
courtroom duel. The press is represented by Gene Kelly
as a cynical reporter. In both the play and the film the
characters’ names were changed, and the trial’s location
never made clear, but identifying the roles’ real-life
models was scarcely a problem. March, Tracy, and Kelly
were Bryan, Darrow, and Mencken. Also changed for
dramatic effects were the situation and many aspects of
the courtroom proceedings. Nor do these entertainments
fully capture the carnival atmosphere of the famous trial.
But they show that raucous trials, while rare, are part of
our legal history.
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victory. But many were angry that the reporting by
Mencken had made them and their beliefs look ridiculous.
Yet the legislatures in both Mississippi and Arkansas
soon passed very similar statutes. The fundamentalists
suffered a major loss in Bryan’s death soon after the trial,
however, and over time they saw opinion in America turn
away from their strict views.
Meanwhile the conviction was appealed with the
defense returning to its original arguments that the
statute violated the right to free expression. Yet in its
decision the Tennessee Supreme Court sidestepped the
main controversy. It found ways to reject the attorneys’
assertions, ignored the judge’s bias, and overturned the
verdict on a technical point. State law did not allow
judges to set fines exceeding $50, a matter for juries, and
the statute in question set the lowest fine at $100. The
attorney general said Scopes would not be re-prosecuted.
Chief Justice Grafton Graham had clearly suggested that
disposal in writing the decision (154 Tenn. 105, 1927):
there was no reason for “prolonging the life of this bizarre
case.” The defense was annoyed that it had failed to get a
ruling on the issue it thought most important. Tennessee
forty years later in 1967 repealed the Butler Act. A year
later the United States Supreme Court ruled that because
such laws’ basic purpose was religious they violated the
First Amendment and were unconstitutional (Epperson v.
Arkansas, 393 U.S. 97, 1968). By then fundamentalists
were supporting the idea of “creation science” as a
more acceptable-sounding alternative to evolution. The
controversy of course remains strong in some locations.
What was accomplished by the Scopes trial is hard to
determine. All the arguments about creationism versus
evolution, the rhetoric and posturing, probably reinforced
opinions but changed relatively few. Somewhere in all
the hoopla and publicity the original idea of challenging
the statute as a violation of academic freedom and free
speech was lost. The case was not taken to the federal
courts on appeal; perhaps the times were not yet ready for
such an action. In the end few of the participants could be
proud of their roles.

Richard Wires holds a doctorate in European History and a
law degree. He served in the Counter Intelligence Corps in
Germany and is Professor Emeritus of History at Ball State
University, where he chaired the department and later became
Executive Director of the University's London Centre. His research interests include both early spy fiction and actual intelligence operations. His books include “The Cicero Spy Affair:
German Access to British Secrets in World War II.”

Do You Have a Quick Question?
Call us at: 772-462-2370
or email lucielaw@bellsouth.net

Come Visit Us
At: 221 So. Indian River Drive
Fort Pierce, Florida

- 11/4: UM Claims by Steve Hoskins
- 11/18: Oral Argument Before the Appellate Court,
Up to and Including the United States
Supreme Court, by Mark Miller

Much has been written about the Scopes trial at the time
and later. Two of the most thorough studies, written four
decades apart, reflect the country’s changing outlooks:
Ray Ginger, Six Days or Forever? (1958) and Edward
J. Larson, Summer of the Gods (1997). Both are worth
reading for their insights.
Those wanting a more entertaining but fictionalized
version of the trial have more ready sources: the Broadway
play Inherit the Wind from 1955 and its Hollywood film
version of 1960. While the play by Jerome Lawrence and
Robert Edwin Lee was intended to criticize the current
McCarthyism, probably most film audiences missed that
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Medical Marijuana in Florida—
“It’s Déjà vu All Over Again”1
By T. Charles Shafer

“Marijuana in its natural form is one of the safest therapeutically active substances
known to man. By any measure of rational analysis marijuana can be safely used
within a supervised routine of medical care….It would be unreasonable, arbitrary
and capricious for DEA to continue to stand between those sufferers and the benefits
of this substance in light of the evidence in this record.”
DEA Chief Administrative Law Judge Francis L. Young, Ruling in the matter of
Marijuana Rescheduling Petition, September 6, 19882

I

n 2014, I authored an article relating to medical Cannabis and the upcoming vote in Florida
for a constitutional amendment to make medical marijuana available as a pain reliever to
those suffering from serious medical conditions.3 Opponents of “Amendment 2,” as the
2014 Medical Marijuana Act became known, cited as problems the proposed amendment’s unrestricted license for doctors to dispense to anyone felt to benefit; allowing any “medical condition” to qualify for prescription; and little state oversight over “personal caregivers” (those
assisting medicinal marijuana patients).

In 2014, although a majority of Florida voters favored legalizing marijuana for medicinal purposes,4 proponents narrowly failed to garner 60% of the votes necessary for it to become a constitutional amendment.
Compassionate Medical Cannabis Act Of 2014
Although the 2014 medical marijuana constitutional amendment ultimately failed, the Florida Legislature was aware of the large number of Floridians who favor legitimating medical
marijuana. On July 16, 2014, “The Compassionate Medical Cannabis Act of 2014” (Chapter
381.986, Florida Statutes) was signed into law. This law allows physicians licensed under Chapter 458 and 459 of the Florida Statutes to prescribe cannabis low in tetrahydrocannabinol (THC)
content, or low-THC cannabis, to qualified patients.
Many thought that this law would make medical cannabis available by 2015. However, faced
with numerous challenges, legal and otherwise, the first delivery of medical cannabis was delayed until July 23, 2016.5 This law also faces other criticisms, including the exclusion of many
otherwise needy patients who would benefit from medical marijuana use, but who fail to qualify,
due to the restrictive definitions qualified patients; burdensome requirements placed upon physicians, leaving few doctors participating; the Catch-22 fear that with so few patients able to
purchase their product, available dispensaries will find it financially unviable to continue such
operations.
Further Marijuana Legalization Across America

continued on page 20

Since the 2014 constitutional amendment’s failure, four more states6 have enacted laws decriminalizing medicinal marijuana, bringing the number of states that have done so to 25, plus the
District of Columbia. Four states--Alaska, Colorado, Washington and Oregon--also have legalized possession and use of marijuana for recreational purposes.
13

We are pleased to present the essay that was awarded second place
honors in this year’s Alto Adams Writing Competition.

Growing Gains To Growing Pains:
The Ongoing Plight Of Children In Entertainment
Part 1 of 2
By Shont’a McCord

Introduction

I

n the 1980’s New Edition, the R&B reincarnation of the Jackson 5, released a song entitled, “Boys to Men.” In it a post-pubescent Johnny Gil croons the words:

Growing up can be a pain
You’re not a man until you’ve come of age
We’ve given up our teenage years
In the effort to pursue our career
Who assumes responsibility?
Of having to support our families
Who’s protecting us from harm?
Is there anyone around that we can trust?1

The words could not be more truthful of the concerns of child entertainers and the woes they
faced entering into the entertainment industry. However, this eighties hit did not tell the tale
of a recent notion, whereby countless young famed children (were) faced with the daunting
tasks of balancing their childhoods with notoriety, fame and contractual obligations. While
addressed in a limited scope nationally, the current laws enacted on behalf of minor entertainers, can be improved upon by an analytical discussion of the roles that they play within
contract law and the theories they embody.

Jackie Coogan

Children like Gary Coleman, 2 Shirley Temple,3 and John Leslie Coogan all were dealt devastating blows as a result of their unadulterated innocence and shot at fame. John Leslie, better
known as “Jackie” Coogan, had been a child star since the age of four.4 He became an instant
hit after being discovered by Charlie Chaplin, which led to his starring in several silent films
including, Tom Sawyer and Huckleberry Finn.5 Born into a family of entertainers, Jackie did
not appear to have much of a choice but to carry on in the footsteps of his father and mother.
However, after his father’s death in 1935, his mother’s subsequent remarriage to his business
manager, and his twenty-first birthday, Coogan wanted the money he had earned as a child actor.6 Jackie filed suit against the two for the $4 million dollars he had earned, but had no rights
tounder California law.7 Coogan, who was one of the highest paid actors in Hollywood by the
age of nine, was awarded only $126,000.8 Coogan continued acting post lawsuit, most notably as the beloved Uncle Fester in the Addams Family; however, his legacy is deeply rooted
in the heartbreaking story of his wealth being plundered at the hands of his own mother.9
In order to further protect minors from potential problems arising from similar situations, the
California Family Code enacted the Coogan Law under sections 6750 through 6753, thus
codifying Civil Code sections 35 and 36.10 The law’s original purpose was to provide modest
financial protection for children against those who sought to exploit their earnings.11 The pub-
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ties Doctrine holds that infants are held liable in restitution
when contracting for life supporting goods on the grounds
of necessity.24 Black’s Law Dictionary defines necessaries
as “things indispensable, or things proper and useful, for
the sustenance of human life.”25

Growing Gains To Growing Pains
lic response to a mother squandering the lifelong earnings
of her twenty-one year old son sent shockwaves throughout the community. The Coogan Law (actually known as
the Coogan Act) allowed judges to approve entertainment
contracts, but did not make it a requirement to do so. Additionally, judges were to only allow approval of contracts
which provided that substantial portions of the child’s
earnings would be set-aside for the child.12 The law was
left virtually untouched from its inception in 1939 until its
first revision in 2000. 13

Although courts vary on what they deem necessaries, this
delineation of the infancy law doctrine ensures that minors
are able to find adults to contract with them for the things
they need. The infancy doctrine has provided less incentive for adults that contract with minors, however, it has
remained an important provision for judiciaries to consider. As the doctrine has evolved, there have been principles
permitted to provide some protection for those who chose
to take the risk in making such binding agreements with
children.

Infancy Doctrine -What Is It?

Law Protecting Employers

In the textbook Contracting Law, the authors assert,
“Contemporary contract law holds that all children are legally incapable of contracting.”14 The justification for the
doctrine assumes that children are emotionally and intellectually unable to protect themselves and are vulnerable
to overreaching unscrupulous employers.15 The bargain
model of contract assumes that children, under the age of
majority, are incapable of rational action and cannot participate well in the market.16 The doctrine provides that
the contracts of minors are voidable, allowing the minor
the ability to avoid the contract by disaffirming it, and
permitting the minor to choose to ratify or affirm the contract if performance under the contract is ongoing, upon
reaching the age of majority.17

Employers and other potential contracting parties are provided some protection within the infancy doctrine under
the Benefit Rule. The rule is an extension to the necessities doctrine providing that an infant may disaffirm their
contracts, but will remain liable in an action for restitution
for the benefit they have received, whether or not the benefit is described as necessary.26 Under the Benefit Rule, a
minor would be held liable for the benefit received for legal services provided in connection with a guardianship.27
The extension, therefore, allows employers the opportunity to recover their losses after they have contracted and
performed a contract with a minor who in turn disaffirms.
The Benefit Rule has been seen as a judicial compromise
in order to maintain the infancy doctrine, while purging offensive use of the doctrine by either party.28

The Infancy Doctrine has evolved through the years, beginning with the formalist reasoning that minors lacked
the legal capacity to contract.18 This would make it futile
to balance the equities of the transaction between parties
and unilaterally allowed for minors to avoid contract.19
Savvy minors soon learned how they could use the doctrine for unilateral gain and would disaffirm contracts
after receiving the benefit, leaving the other party in the
contract with no recourse.20 Historically, the reasoning
behind the doctrine was the protection of the status and
property interests of dominant groups but it has shifted to
the protection of children.21

Employer Problems with Infancy Doctrine
The problem employers face with the infancy doctrine is
that once they contract with a minor, they risk the possibility that they may lose their minor employee upon the
minor’s disaffirmance. Although the “status quo” doctrine
is a device used to limit the perceived injustice to an adult
and prevents unjust enrichment to the minor, it would be
virtually impossible for a monetary award to restore an employer to the status quo in an employee contract, especially
in the entertainment context.29 An employer contracts with
an employee for their skills and services. Without the employee, particularly in situations where the employee has
considerable expertise or a unique skill, employers are at
an increased loss. Receiving the value to the extent of the
benefits received, will essentially restore employer to the
financial condition they were in prior to contracting; however, the employer must now find a replacement employee

What Interest It Protects
Infancy law doctrine is generally recognized as protecting
minors from foolishly squandering their wealth through
improvident contracts with crafty adults.22 As the doctrine evolved, minors were given the option to void contracts and provided the “honest minor” with the ability
to retain the benefits of a contract and waive his or her
right to disaffirm.23 The doctrine protects the interests of
innocent children and has developed to protect those who
contract with minors for their necessities. The Necessi-
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.
The doctrines of necessaries, the benefits rule or the status
quo doctrine do not address the position the employer is
then placed in upon the minor’s disaffirmance. Furthermore, at common law, emancipation of a minor does not
serve to dissolve the minor’s legal disability in contract
terms.30 Several states have allowed minors the “promotion to adulthood” by way of emancipation, but they only
use such status as a factor in determining whether a disaffirmance will be allowed, which may create uncertainty
for employers.31 Emancipation, therefore, provides inadequate relief for employers who contract with such minors and still may be deemed a gamble to those who are
weary of hiring minors as employees.
Specific Problems in the Entertainment Industry
“Courts have noted that the infancy doctrine may be out
of touch with modern day consumer and commercial
transactions.”32 The truth is that the minors of old were
neither technologically savvy nor exposed to as much bargaining as the children of the present are. The rationales
of the infancy doctrine no longer hold much weight when
discussing the protection of most minors on a mundane
contractual basis.33 Most children are aware of the risks
and potential for harm when making basic agreements,
however, this is not as true for those minors who contract in the entertainment industry. The problem with the
infancy doctrine is that there is no balance between the
interests of the entertainment industry and the welfare of
the minors who contract with them and in some case, vice
versa.
Besides the tremendous purchasing power of most minors, they are some of the largest wage earners in entertainment, with the advent of television channels that
cater to minor audiences and the sheer amount of emphasis placed on the cultivation of athletes from very tender
ages. Despite the innocence that remains within most
children, those who have been exposed to the “industry”
can pose a threat to large studios, corporate sponsors or
athletic teams. The infancy doctrine could potentially allow astute adolescents to disaffirm a contract when exorbitant amounts of money have been spent in reliance on
their full performance of the contracts. Conversely, there
are some minors who have entered into contracts because
of either the greediness or ignorance of their parents who
would be faced with opposition for disaffirming a contract
once they reach an age of awareness. The present flaws in
the enforcement of the infancy doctrine as it stands have
greatly affected the ability to construct a doctrine that
equalizes the benefits each party receives in the entertainment industry.

How the Coogan Law Protects Children
Responding to much criticism and demands for protection against the exploitation of children by their parents,
a 1927 amendment to preexisting California law was
enacted to address the law’s failure to consider minors
who could garner a fortune in the entertainment industry.34 The California legislature focused on protecting the
finances of minors in the entertainment industry by requiring the establishment of a trust fund or savings plan
as a prerequisite to court approval of minor entertainment
contracts.35 The Coogan Law protects child athletes and
entertainers from the fate of Jackie Coogan: working your
entire childhood, becoming an adult and realizing that all
of your earnings have been exhausted. The law protects
children from the greed of their parents or guardians, who
may become more enamored with the possibilities of their
child’s proceeds than preventing their financial exploitation. The law further prevents children from being forced
into lengthy contracts regulated solely by their parents’
priorities, without considerable judicial intervention.36
New York’s take on the Coogan Law explicitly requires
that, in addition to a trust being established for minors
who contract in entertainment, guardians are mandated
to ensure that child performers maintain satisfactory academic performance.37 The law protects the children from
working without access to quality education, a right all
children are provided through our nation’s public school
systems. In cases where the child is unable to attend
school regularly, New York requires that the parent or
guardian certify the child receives instruction; demonstrate academic performance; and misses no more than ten
days when school is in session.38 Coogan himself grew
up in a family of stage performers, a life presumptively
shielded with no mention of education, and did not realize
he had been exploited until the age of twenty-one.39 The
protection ensures that child entertainers are not reared in
the industry without the basic education that would allow
them the ability to discern that their interests were not being supported.
continued on page 17
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Saved Search Email Alerts Added
to Congress.gov

How It Protects Employers

By Robert Brammer

C

Historically, the entertainment industry has reaped the
benefits of these statutes because the validity of the contracts made between minors and members of the industry
had typically been upheld in the industry’s favor.40 Industry members are protected by the court’s implementing
review of these contracts before allowing disaffirmance.
This prevents minor entertainers from disaffirming contracts that are reasonable and in good faith, on a whim
when they were fully cognizant on their contractual obligations at the time of formation.41 Since there is no brightline rule in the regulation of children in entertainment,
the industry members who contract with them are at an
advantage because courts will weigh both sides’ interest
rather than automatically ruling in favor of a minor based
on assumptions of vulnerability and business ignorance.
“Because it is not required that a judge analyze the terms
and conditions of a contract or a project itself, producers
and directors do not have to worry about adhering to any
strenuous and inconvenient regulations and restraints.”42

ongress.gov now includes a feature that we
received numerous requests for which is known as
saved search email alerts. These alerts allow you
to type in a keyword search in Congress.gov, save the
search, and then subscribe to the search so that you will
receive emails when a new result is added to Congress.
gov that matches your initial search request.
First, you need to sign up for a Congress.gov account
by clicking on “sign in” at the top-right-hand side of the
screen. Next, type in a search. For example, you might
search for “Florida.” Note that if you are searching for a
phrase, such as “Library of Congress”, surrounding the
terms with quotes tells Congress.gov to only return results
containing that exact phrase. Next, on the drop-down that
says “sort by”, sort the results from “date of introduction
- newest to oldest.” This ensures that the results at the top
will be the bills that were most recently introduced. Now
click “save this search.” Give your search a title and then,
in the description field, type the number of results and the
date on which you saved this search. This will allow you
to distinguish which results you have already seen when
you receive an email. After you save your search, click
“get alerts” and click “confirm.” If you want to delete an
alert, sign into your Congress.gov account, select “alerts”,
and then click “cancel alert.”

Inadvertently, the law protects many industry members
who are not contracting with children in states outside of
New York and California. Due to the minimal reach of
the Coogan Law, minor athletes and reality TV stars that
reside in states that do not have similar legislation have far
more range to manipulate contracts to their benefits with
minimal regulation.43 Although the protections industry
members are afforded cannot guarantee the security of the
studios and recording companies when contracting with
children, minors remain at a disadvantage when signing
entertainment agreements.

In addition to saved search alerts, Congress.gov also
offers email alerts for individual bills, member profile
pages, and the Congressional Record. Individual bill
alerts allow you to subscribe to an individual bill, so that
when there is a new summary, text, cosponsor, or action
on a particular bill, you will receive an email. Member
profile pages allow you to select a member of Congress
and receive an email each time that member sponsors or
co-sponsors a piece of legislation. Congressional Record
email alerts will send you an email when a new issue of
the Congressional Record is available on Congress.gov.

End of Part 1. Part 2 of this
article will appear in the next
edition of Friendly Passages.

To subscribe to a particular bill, locate a bill of interest
using the search box, click on it, and then click “get
alerts” underneath the title of the bill. To subscribe to a
member profile page, choose “member” from the dropdown menu next to the search box, click on a result, and

Endnotes for this article can be found on
page 26 of the online edition of Friendly
Passages

Shont’a J. McCord is a third year law student at Dwayne
O. Andreas Law School, Barry University, and will graduate in December 2016. She is the second place winner in
the 2016 Alto Adams Legal Writing Competition and this
is her contribution. Shont’a is a native Floridian, served
an internship with the St. Lucie School Board’s Attorney
last summer, and enjoys studying Sports and Entertainment Law as well as other areas of the law.
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International Law and the Obligation
to Protect Individuals from Violence
Committed by Private Actors
A Domestic Violence Case Study

I

n August 2011, the Inter-American Commission on Human Rights issued a landmark
decision in the case of Jessica Lenahan (Gonzales) v. United States1, finding the United
States responsible for human rights violations against Jessica Lenahan, a victim of domestic violence, and her three deceased daughters. This case marks the first time an international human rights court decided a women’s rights case in favor of the victim and against
the United States.2 It also is the first case in which a human rights court ruled upon the
United States’ legal obligations to protect individuals from violence committed by private
actors.3 It has provided a framework for understanding proper due diligence in the area of
violence against women.

By Ashley Walker

The IACHR’s decision in Jessica Lenahan (Gonzales) v. United States was monumental in
that it “confirmed the application of the due diligence standard to interpret the obligation of
non-discrimination under the American Declaration on the Rights and Duties of Man”. 4 This
obligation thus compels states to prevent, prosecute, and sanction acts of violence against
women, including, under specific conditions, acts of violence by private actors.5
To understand this case and its significance, it is first necessary to understand the facts and
specific circumstances that brought Jessica Lenahan (Gonzales)6 to the IACHR. This section will provide a brief timeline of the case.
1. Background and Facts of the Case
In 1999, Jessica Gonzales, her husband Simon Gonzales, and their three daughters were
residents of Castle Rock, Colorado.7 Simon Gonzales had been displaying symptoms of erratic behavior for years, and in early 1999, he was behaving in an increasingly unpredictable
and abusive manner against his family. In May and June 1999, Jessica Gonzales obtained
two domestic violence restraining orders (one temporary, one permanent) against Simon
Gonzales in the process of filing for divorce.8
According to the restraining orders, Simon Gonzales was required to remain out of the presence of Jessica Gonzales and their three daughters, Leslie, aged 7, Katheryn, aged 8, and
Rebecca, aged 10.9 The permanent order dated June 4, 1999, allowed Simon to visit with the
children on alternate weekends, for two weeks during the summer, and for one “mid-week
dinner visit” at a time prearranged by the parties.10
There was a pre-printed notice to law enforcement on the back of the restraining order
which quoted Colorado’s mandatory arrest law, stating that “[a] peace officer shall use every
reasonable means to enforce a restraining order” and that upon finding probable cause of a
violation of the restraining order, “[a] peace officer shall arrest, or, if an arrest would be impractical under the circumstances, seek a warrant for the arrest of [the] restrained person.”11
Jessica and Simon Gonzales agreed that he could spend time with the girls for dinner each
Wednesday night, under the terms of the restraining order.12
18
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process claim. The court rejected the substantive due process claim on the basis of DeShaney v. Winnebago County Department of Social Services25, a 1989 U.S. Supreme
Court case holding that the government, has no obligation
to protect individuals from private acts of abuse or violence.26 In DeShaney, Child Protective Services did not
respond to evidence of child abuse observed by a child’s
social worker and by a hospital, and the boy was put into
a coma by his abusive father. The Tenth Circuit Court
analogized the case to the Gonzales case, since the police
similarly had not responded to calls regarding the violation of the restraining order.

International Law and the Obligation
to Protect Individuals from Violence
On June 22, 1999, Simon Gonzales kidnapped Leslie,
Katheryn, and Rebecca while they were playing in their
front yard.13 Over the course of the next ten hours, Ms.
Gonzales repeatedly contacted the Castle Rock Police
Department (CRPD) to report their abduction and the violation of Mr. Gonzales’ restraining order, and to ask for
help in locating her daughters.14 Her increasingly worried
calls and in-person pleas were ignored, even though Mr.
Gonzales had seven previous run-ins with the CRPD in
the preceding three months, several of which were domestic-violence related.15 At 8:43 p.m., Jessica Gonzales
reached Simon Gonzales on her cell phone and learned
that he was with the children in Denver, approximately
forty miles from Castle Rock.16

The Town of Castle Rock appealed the court’s decision,
and the Supreme Court granted certiorari on the procedural due process claim. In June 2005, the Court published
their opinion. Justice Scalia wrote for the 7-2 majority,
reversing Tenth Circuit’s decision and ruling that Ms.
Gonzales had no personal entitlement under the Due Process Clause to enforcement of her restraining order.

When she communicated this information to the CRPD,
the investigating officer “advised her to inform the Court
that her husband had violated their divorce decree, because, based on the information she was offering, he did
not consider the restraining order violated.” He told her
that “at least you know where the kids are right now” and
hung up the phone.17

Despite the Colorado legislature’s repeated use of the
word “shall” in the mandatory arrest law, the Court explained, “[w]e do not believe that these protections of
Colorado law truly made enforcement of restraining orders mandatory.” It was also unclear, the Court opined,
whether the preprinted notice on the back of Ms. Gonzales’s restraining order required the police to arrest Mr.
Gonzales, seek a warrant for his arrest, or enforce the order in some other way.

Nearly ten hours after Jessica Gonzales’s first call to the
police, Simon Gonzales, arrived at the police station with
a gun he had purchased that evening. He then got out of
his truck and opened fire.18 The police shot and killed him,
and then discovered the bodies of Leslie, Katheryn, and
Rebecca Gonzales inside the truck.19

The Court also refused to assume that the statute was intended to give victims “a personal entitlement to something as vague and novel as enforcement of restraining
orders,” rather than simply protect the public interest in
punishing criminal behavior. Finally, the Court wrote,
even assuming Ms. Gonzales had overcome these obstacles, “it is by no means clear that an individual entitlement to enforcement of a restraining order could
constitute a ‘property’ interest for purposes of the Due
Process Clause. “In light of today’s decision and that in
DeShaney,” the Court concluded, “the benefit that a third
party may receive from having someone else arrested for
a crime generally does not trigger protections under the
Due Process Clause, neither in its procedural nor in its
‘substantive’ manifestations.” Rather, the Court asserted,
aggrieved individuals in such situations must seek relief
via state common-law or statutory tort claims.

2. Domestic Actions
Jessica Gonzales filed a Section 1983 lawsuit20 against the
Castle Rock Police Department in federal court, claiming
procedural and substantive violations of the Fourteenth
Amendment’s Due Process Clause.21
According to her attorney, Caroline Bettinger-Lopez, her
procedural due process claim was based on the assertion
that the restraining order, along with Colorado’s mandatory arrest law, entitled her to a response from the police.22
This was analogous to “a property right that could not be
denied to her without fair procedure”. She also argued that
the police violated her children’s substantive due process
rights when they failed to take reasonable steps to protect
her children from the real and immediate risk posed by
their father.23 The district court dismissed both claims.24
On appeal, the Tenth Circuit Court of Appeals reversed
the district court’s dismissal of the procedural due process
claim but affirmed the dismissal of the substantive due

3. Case before the IAHCR
Since she had exhausted her domestic remedies, Ms. Lenahan could petition the Commission for relief, arguing
19
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taining civil malpractice liability for doctors who negligently prescribe marijuana; clarifying the requirement of
parental consent for issuance of prescriptions to minors;
and tightening qualifications and standards for caregivers,
including limiting the number of patients a caregiver may
assist.

Medical Marijuana in Florida
Decriminalization in Florida

Closer to home, it is worth noting another interesting
phenomenon involving cannabis that has occurred since
the 2014 constitutional initiative. Although possession of
less than 20 grams of cannabis remains a criminal misdemeanor that can land a violator a year in county jail and
saddle them with a lifetime criminal conviction record,
local law makers around the state have empowered their
law enforcement officers discretion to issue civil citations
for monetary fines in lieu of criminally arresting those in
possession of small amounts of marijuana. The following areas have some form of decriminalization: MiamiDade County; Miami Beach; Hallandale Beach; Key
West; West Palm Beach; Broward County; the city
of Wilton Manors, near Ft. Lauderdale; Palm Beach
County; Volusia County, which includes Daytona
Beach; Tampa; and Orlando (ordinance to become effective October 1, 2016).7

In November, a “yes” vote on Amendment 2 will favor legalization of marijuana for medical purposes; a “no” vote
will oppose it.
It remains to be seen how Florida voters will decide this
time around, although the climate for change on this issue
in Florida has never been more favorable.
T. Charles Shafer, Esq., practices law in Fort Pierce.
For over 26 years he has travelled throughout Florida,
vigorously defending citizens accused of crimes. He is
a proud member of the NORML (National Organization
for the Reform of Marijuana Laws) Legal Committee.
To contact, visit his website at www.tcharleslaw.com.
Endnotes for this article can be found on
page 27 of the online edition of Friendly
Passages

The Current Proposed Constitutional Amendment
Now a new vote on medical marijuana is scheduled for
the November, 2016 ballot. Entitled, “Use of Marijuana
for Debilitating Medical Conditions (the Act),” this initiative seeks to make medical marijuana available to a
larger group of patients who are certified by a medical
professional to be suffering from specified debilitating
medical conditions, defined as cancer, epilepsy, glaucoma, positive status for human immunodeficiency virus
(HIV), acquired immune deficiency syndrome (AIDS),
post-traumatic stress disorder (PTSD), amyotrophic lateral sclerosis (ALS), Crohn’s disease, Parkinson’s disease,
multiple sclerosis, or other debilitating medical conditions of the same kind or class as or comparable to those
enumerated, and for which a physician believes that the
medical use of marijuana would likely outweigh the potential health risks for a patient.8

Do You Have a Quick Question?
Call us at: 772-462-2370
or email lucielaw@bellsouth.net

According to the proposed amendment, such qualifying
patients shall be provided an identification card.
This current initiative provides the Florida Department of
Health with oversight of Florida’s medical marijuana program and empowers that agency with the ability to issue
necessary regulations. The Act defines “Medical Marijuana Treatment Centers” (MMTC) as entities that will
grow, process, and distribute all medical marijuana.
The current constitutional amendment initiative also has
sought to address criticisms of the 2014 ballot amendment
by establishing more specific criteria to identify which
patients may seek medicinal marijuana treatment; main-

20

continued from page 19

The international human rights violations cited by the IACHR included:

International Law and the Obligation
to Protect Individuals from Violence

* Articles I and VII, which establish the rights to life and
to special protections for children. The Commission found
that the Castle Rock police violated these rights because
they knew or should have known that the girls’ lives were
at risk and failed to take steps to protect the Lenahan girls
from their father’s acts of violence.

that the United States was responsible for human rights
violations that resulted from the Castle Rock Police Department’s inaction and the Supreme Court’s decision
against her.27 Thus, Ms. Lenahan was able to file Jessica
Gonzales v. United States, in an effort to seek justice for
the human rights violations she had suffered.28

* Article XVIII, which establishes that all persons are entitled to access to judicial remedies to ensure respect for
legal rights. The Commission found that the United States
violated the rights of Jessica and her children by failing
to “adequately and effectively organize its apparatus to
ensure the implementation of the restraining order.”

When an aggrieved individual has exhausted her domestic legal remedies or has nowhere to turn for relief in her
home country, she may submit a human rights petition to
the Inter-American Commission on Human Rights. The
petitioner can ask the Commission to consider whether
the alleged harm and the denial of a domestic remedy
constitutes a violation of international human rights law,
as articulated in the American Declaration, the American
Convention on Human Rights, and other human rights instruments.

* Article II, which establishes the right to equality and
the obligation not to discriminate. The Commission found
that the United States had an affirmative obligation to prevent and eradicate violence against women and that the
State’s failure in this regard constituted discrimination ...
and a violation of their right to equality before the law
under Article II of the American Declaration.”57

One common criticism of IACHR and similar human
rights commissions is that no enforcement mechanism
exists to ensure state compliance with the Commission’s
merits reports, but “these reports do carry significant
moral and political weight and contribute to international
standard-setting”.29

Endnotes for this article can be found on
page 26 of the online edition of Friendly
Passages

Ms. Lenahan’s petition against the United States before
the Inter-American Commission claimed: (1) human
rights violations by the Castle Rock Police Department for
failing to protect Ms. Lenahan and her children; and (2)
human rights violations by the U.S. courts, which failed
to provide her with a remedy. The petition challenged
the core principle of U.S. law (embodied in DeShaney
v. Winnebago County) that government generally has no
duty to protect individuals from private acts of violence.30
According to her attorney, because her Section 1983 case
had gone up to the Supreme Court on a motion to dismiss,
she had never had her so-called “day in court”; the opportunity to testify before the Commission was therefore
especially meaningful to her, as was the opportunity to
seek attorneys from the U.S. State Department, U.S. Department of Justice, and the Town of Castle Rock (all of
whom collectively represented the U.S. Government at
the hearings) in the eye.31

Ashley Walker is a recent graduate of Duke University.
She now practices with Legal Aid in Philadelphia. Before
going to law school, she was a legal assistant with the
firm Lichtman and Elliot, PC, in Washington, D.C., specializing in immigration and asylum law. She graduated
from Dartmouth College in 2010 after studying English
Literature and Arabic. While in college, she participated
in Arabic language study abroad programs and held internships in Fez, Morocco, Cairo, Egypt, and Jerusalem,
Israel.
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On August 17, 2011, the Commission issued its landmark
decision, finding the United States responsible under of
the American Declaration on the Rights and Duties of
Man for human rights violations suffered by Ms. Lenahan
and her children, and recommending remedies at both the
individual and policy levels.32

I HAVE NEVER MADE BUT ONE PRAYER TO
GOD, A VERY SHORT ONE: 'O LORD, MAKE MY
ENEMIES RIDICULOUS.' AND GOD GRANTED IT.
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don’t let a pistol-packing mother catch you naked
in her daughter’s closet.”39

Music In The Courts: Blowing With
The Wind of Change1

“The evidence before the court is incontrovertible, there’s
no need for the jury to retire.”40 Although opinions regarding their use vary, there is little doubt that rock and
roll (and other music) in court opinions is “here to stay”.41

not altogether satisfying. Thus, for example, in the
metaphysical sense, we can discern no reason why
something could not be both a rock and an island at
the same time. See Paul Simon and Art Garfunkel,
I am a Rock, on Sounds of Silence (Columbia 1966)
(“A winter’s day, in a deep and dark December. I
am alone, gazing from my window, to the streets below, on a freshly fallen silent shroud of snow. I am
a rock, I am an island. I’ve built walls, a fortress
deep and mighty, that none may penetrate. I have
no need of friendship, friendship causes pain. It’s
laughter and it’s loving I disdain. I am a rock, I am
an island. Don’t talk of love. Well I’ve heard the
word before. It’s sleeping in my memory. I won’t
disturb the slumber of feelings that have died. If I
never loved, I never would have cried. I am a rock,
I am an island. I have my books and my poetry to
protect me. I am shielded in my armor. Hiding in
my room, safe within my womb, I touch no one and
no one touches me. I am a rock, I am an island. And
a rock feels no pain. And an island never cries.35

Endnotes for this article can be found on
page 25 of the online edition of Friendly
Passages

Judge Klingensmith received his J.D. in 1985, from the
University of Florida and his LL.M., in 2016, from Duke
University. Judge Klingensmith is a judge on Florida’s
Fourth District Court of Appeal, previously serving as
a Circuit Court Judge in the Nineteenth Judicial Circuit.
He is a member of The Florida Bar and the Martin County
Bar Association. He was also Florida Bar Board Certified
in Civil Trial Law, and AV-rated by Martindale-Hubbell.

continued from page 17

After devoting considerable space in the opinion to extensively quoting the words to the song, the court also felt
it was important to note that “[o]f course, neither Simon
nor Garfunkel has been identified as a nautical expert.”36

Saved Search Email Alerts Added
to Congress.gov
then click “get alerts” underneath the search box. To
subscribe to a Congressional Record email alert, click on
“Congressional Record” at the top of the screen and then
click “get alerts” underneath the Congressional Record
logo.

In another memorable opinion written by Judge Ed
Carnes, the 11th Circuit in Butler v. Sheriff of Palm Beach
County37 considered the appeal of a young man who was
allegedly punched, held at gunpoint, and handcuffed by
a woman who was employed as a corrections officer at a
“boot camp facility for minors” run by the county sheriff’s
office. After arriving home from work one day, she discovered the plaintiff, Mr. Butler, hiding inside the house.
Unfortunately for him, he was hiding in her daughter’s
bedroom closet—naked. The two of them took to fighting, and when they pulled him from the floor, Butler
looked like a jigsaw puzzle with a couple of pieces gone.38
After being on the losing end of this altercation, he filed
a lawsuit against the mother, and her employer the sheriff
(because she was wearing her uniform at the time of the
encounter), alleging violations of § 1983 as well as claims
of battery/excessive force, false imprisonment, and intentional infliction of emotional distress. In his ruling that
the mother was not acting “under color of state law,” for
purposes of § 1983, Judge Carnes began his opinion as
follows:
In one of his ballads, Jim Croce warned that there
are four things that you just don’t do: “You don’t tug
on Superman’s cape/ You don’t spit into the wind/
You don’t pull the mask off that old Lone Ranger/
And you don’t mess around with Jim.” He could
have added a fifth warning to that list: “And you

We hope these alerts help you stay up to date with
Congressional activity. Is there a feature that you
would like to see added to Congress.gov? Let us know
by filling out the Congress.gov feedback form. https://
libraryofcongress.polldaddy.com/s/congress-govfeedback
Robert Brammer is a member of the Kentucky and
Florida Bars.
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approval of a revision to an air pollutant reduction program) as one example.
16 142 F.R.D. 502 (S.D. Fla. 1992).17 Id. at 503, citing Bob
Dylan, “Ballad of a Thin Man”, on Highway 61 Revisited
(Columbia Records 1965). While regrettably the last name
of the judge writing the opinion was Garber and not Jones,
the analogy to the argument presented still applied.

Music In The Courts: Blowing With
The Wind of Change1
(Endnotes)

1 The Scorpions, “Wind of Change” from the album
Crazy World (Mercury 1991).

17 Id. at 503, citing Bob Dylan, “Ballad of a Thin Man”,
on Highway 61 Revisited (Columbia Records 1965).
While regrettably the last name of the judge writing the
opinion was Garber and not Jones, the analogy to the argument presented still applied.

2 Alex Long, [Insert Song Lyrics Here]: The Uses and
Misuses of Popular Music Lyrics in Legal Writing, 64
Wash. & Lee L. Rev. 531 (2007).
3 Richmond Newspapers, Inc. v Virginia, 448 U.S. 555
(1980).

18 Gordon v. Gordon, 625 So. 2d 59, 66 (Fla. 4th DCA
1993)(Polen, dissenting), quoting “Me and Bobby McGee,” as sung by Janis Joplin on the album Pearl (Columbia 1971) with words and music by Kris Kristofferson and
Fred Foster, copyright 1969 Temi Combine Inc.

4
https://www.washingtonpost.com/archive/
lifestyle/1982/12/29/peter-pulitzer-winscustody/1918f03e-828c-4532-84d0-c284b195f1cf/
5 2005 WL 4891057 (Thirteenth Judicial Circuit, Hillsborough County, General Civil Division, December 15,
2005).

19 990 So. 2d 1191, 1195 n.5 (Fla. 5th DCA 2008), quoting those lyrics as they were included in a trial court order
appended to another opinion. Department of Corrections
v. Daughtry, 954 So.2d 659 (Fla. 5th DCA 2007).

6 Id. at *4, citing “Big Yellow Taxi” (1970).

20 Citing The Eagles, “Hotel California”, on the album
Hotel California (Asylum Records 1976).

7 United Automobile Ins. Co. v. Rehab Assoc. of South
Fla., 22 Fla. L. Weekly Supp. 519a (Circuit Court, 11th
Judicial Circuit (Appellate), January 9, 2015).

21 141 So.3d 1230 (Fla. 1st DCA 2014).

8 596 So. 2d 1240 (Fla. 4th DCA 1992).

22 Id. at 1232.

9 Id. at 1242-43 n.31 citing Bob Dylan “The Times They
Are A-Changin’” (Album Released: Feb. 10, 1964).

23 Id. at 1232 citing Brad Paisley, “Online” from the album 5th Gear (Arista Nashville 2007).

10 780 So. 2d 94 (Fla. 3d DCA 2000).

24 Case No. 6:2007-cv-1504-Orl-GAP-KRS (M.D. Fla.
Sept. 24, 2007).

11 Id. at 103 n.8 (Gersten, J., dissenting) quoting Bob
Dylan, “Gotta Serve Somebody”, on The Sopranos (Sony
Music Entertainment, Inc. and Home Box Office 1999).

25 Id. The reference is to the label on Dr. Bronner’s
Soap, a liquid peppermint soap, with weird quasi-religious
ranting all over it.

12 2010 WL 4316926 (S.D. Fla 2010).

26 SEC v. Wall St. Capital Funding, LLC, 2011 WL
2295561 at *2 n.1 (S.D. Fla. 2011).

13 Id. at *5. The federal cases in Florida citing this song
include Saccoccio v. JP Morgan Chase Bank, N.A., 2014
WL 3738013 at *1 (S.D. Fla. 2014); Davanzo v. Carnival Cruise Lines, 2014 WL 1385729 at *1 (S.D. Fla.
2014); Montoya v. PNC Bank, N.A., 2014 WL 4248208
at *21 (S.D. Fla. 2014)(also quoting The Scorpions 1991
hit “Wind of Change,” where the German rock band
explained that the future is “blowing with the wind of
change.”).

27 187 F.Supp.2d 1359 (S.D. Fla. 2000).
28 Id. at 1361, citing in the footnote Simon & Garfunkel, Mrs. Robinson, on the album Bookends (Columbia,
1968). The footnote also mentions that the song and lyric
were covered nearly a quarter of a century later. See The
Lemonheads, Mrs. Robinson, on the album It’s a Shame
About Ray (Atlantic Recording Co., 1992).

14 Id. at *5 n.4, referring to Bass v. Board of Cnty.
Comm’rs, Orange Cnty., Fla., 256 F.3d 1095, 1115 (11th
Cir. 2001) (citing this song lyric in a Title VII case) and
United States v. Greer, 440 F.3d 1267 (11th Cir. 2006)
(where Judge Carnes cited the musician’s wind-woven
lyrics in a case involving a district court’s refusal to impose a mandatory minimum criminal sentence under the
Armed Career Criminal Act because the jury never determined whether the three prior convictions were for violent felony crimes).
15 Id., referring to the case of Latino Issues Forum v.
E.P.A., 558 F.3d 936, 949–50, n.1 (9th Cir. 2009) (concurring opinion in a case involving a challenge to the EPA’s

29 813 F.3d 973 (11th Cir. 2015).
30 http://www.news-journalonline.com/news/20160104/
buffett-lyrics-help-tattoo-shop-win-appeal-vs-key-west
31 Buehrle, 813 F. 3d at 980 n.2 citing Jimmy Buffett,
“Margaritaville,” on Songs You Know by Heart (Geffen
Records 1985).
32 Interview with Judge Goodman, September 2, 2016.
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International Law and the Obligation
to Protect Individuals from Violence
(Endnotes)
1 Lenahan (Gonzales) v. United States of America, Case
12.626, Inter-Am. Comm’n. H.R., Report
No. 80/11 (2011).
2 Bettinger-Lopez, Caroline. “Introduction: Jessica Lenahan (Gonzales) v. United States of America: Implementation, Litigation, and Mobilization Strategies.” American
University Journal of Gender Social Policy and Law 21,
no. 2 (2012): 221.
3 Id.
4 Amy J. Sennett, “Lenahan (Gonzales) v. United States
of America: Defining Due Diligence?” Harvard Law Journal, 53, Number 2, Summer 2012, page 537. Available at
http://www.harvardilj.org/wp-content/uploads/2012/10/
HLI2081.pdf
5 Id.
6 Following the tragedy chronicled in her case, Jessica
Gonzales subsequently remarried and changed her last
name to Lenahan. See Bettinger-Lopez, Caroline. “Introduction: Jessica Lenahan (Gonzales) v. United States of
America: Implementation, Litigation, and Mobilization
Strategies.” American University Journal of Gender Social Policy and Law 21, no. 2 (2012): 221.
7 Sennett, 538.
8 See generally Temporary Restraining Order, Gonzales
v. United States, Inter-Am. Comm’n H.R., Report No.
52/07, OEA/Ser.L./V/II.128, doc. 19 (2007), available
at http://www.law.columbia.edu/centerprogram/human
rights/InterAmer/GonzalesvUS/ CaseDocs (follow hyperlink to Exhibits, Dec 2005, “Temporary Restraining
Order”); Permanent Restraining Order, Gonzales v. United States, Petition No. 1490-05, InterAm. Comm’n H.R.,
Report No. 52/07, OEA/Ser.L./V/1I.128, doc. 19 (2007)
[hereinafter Permanent Restraining Order], available
at http://web.law.columbia.edu/human-rights-institute/
inter-american-human-rights-system/jessica-gonzales-vus/gonzales-case-page (follow hyperlink to “Permanent
Restraining Order”).
9 Id.
10 Lenahan, Case 12.626, Report No. 80/11, Permanent
Restraining Order, supra note 2.
11 COLO. REV. STAT. § 18-6-803.5(3)(a)-(b) (1999);
see also Lenahan, Case 12.626, Report No. 80/11, T 64.
12 Lenahan, Case 12.626, Report No. 80/11, T 63; Declaration of Jessica Ruth Lenahan (Gonzales), Gonzales v.
United States, Petition No. 1490-05, Inter-Am. Comm’n
H.R., Report No. 52/07, OEA/Ser.L./V/II.128, doe. 19
(2007), available at http://web.law.columbia.edu/humanrights-institute/inter-american-human-rights-system/jes- 26

sica-gonzales-v-us/gonzales-case-page”).
13 Final Observations Regarding the Merits of the Case
6-39, Gonzales v. United States, Petition No. 1490-05, Inter-Am. Comm’n H.R., Report No. 52/07, OEA/Ser.L./V/
II.128, doc. 19 (2007) [hereinafter Merits Brief], available at http://www.law.columbia.edu/center program/human rights/InterAmer/GonzalesvUS/ CaseDocs (follow
hyperlink to “Gonzales Merits Brief, March 24, 2008”)
14 Jessica Lenahan alleges she had nine contacts with
the CRPD, while the IACHR found that “the record before the Commission shows that Jessica Lenahan had
eight contacts with the CRPD during the evening of June
22, 1999 and the morning of June 23, 1999. The eight
contacts included four telephone calls she placed to the
CRPD emergency line; one telephone call she placed to
the CRPD non-emergency line at the request of a dispatcher; one phone call from a CRPD officer; a visit by
two CRPD officers to her house after the first call; and
a visit by her to the CRPD station. During each of these
contacts, she reported to the police dispatchers that she
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10; Observations Concerning the September 22, 2006
Response of the United States Government 5-34, Gonzales v. United States, Petition No. 1490-05, Inter-Am.
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